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***********************************************************************************************************

 
Hemdat Yamim is dedicated to the memory of

R' Meir ben Yechezkel Shraga Brachfeld o.b.m.

 

Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois

in loving memory of Max and Mary Sutker and Louis and Lillian Klein,z"l.

May their memory be a blessing!

 

***********************************************************************************************************

 

Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.

 
“What Do You Want From Us?”
    We find in our parasha that Moshe prepared Bnei Yisrael not only to deal with difficulties upon entering Eretz Yisrael but also to deal with success. First he told them not to attribute their future, military victories to their strength (see Devarim 8:18 and Ramban on 9:4). Then he told them something that might sound to be against the cardinal principles of reward and punishment (but, of course, is not). Moshe told Bnei Yisrael to not even view their future success as a reward for their righteousness. “You shall not say in your heart … in my righteousness Hashem has brought me to inherit this Land, and for the wickedness of these nations Hashem has removed them from before you” (ibid. 9:5). 

    Moshe goes on to demonstrate how Bnei Yisrael could not claim that they were righteous, as they committed this sin and that. Upon perusing the extensive descriptions of sins (ibid.: 7-25) we notice that the serious sins had been committed in the first couple years in the desert, by a generation which had basically died out. Why then could the new generation not rid itself of that stigma and put in a claim of relative righteousness?

    The Ohr Hachayim raises this question and posits, after citing corroboration, that the generation that entered the Land was indeed a righteous one. He explains that it is not sufficient to be a good generation to get the Holy Land as an inheritance in its own merit. That requires exceptional merit, the type that the Torah ascribes to the patriarchs (ibid.:5). The generation’s relative merit, though, had some significance. Hashem arranged matters so that the ones who were fortunate enough to enter the Land were those who were at least somewhat deserving.

    What we have not yet explained, according to this approach, is why the Torah bothers to mention the sins of the previous generation if the present one was not guilty of the same things? One can speak about the passing over of sin for up to four generations, when the later one maintains some culpability (see Shemot 34:7 with Rashi). However, the Ohr Hachayim takes a different approach. The previous generation clearly did not deserve to receive the Land in its own merit, yet Hashem continued moving the nation toward the Land, albeit at a slow pace. This proves that the Land was coming to the nation based on past merit. The fact that the next generation did not get locked out of the Land like their predecessors does not change the conclusion that the Land was assured to the nation because of Avraham, Yitzchak and Ya’akov.

    Many wonder why recent generations have been the ones to finally receive sovereignty over Eretz Yisrael. We do not have an exact answer to that question. However, we do know that Jewish history is not broken down into isolated generations. Hashem has a multi-generational plan, and we will be wise to be as worthy as possible in order to approach our generation’s potential.   

P’ninat Mishpat

Location of Din Torah When Litigants Come From Different Places
    The gemara (Sanhedrin 31b) discusses a case where one litigant wants to adjudicate locally, and the other wants to go to the beit hava’ad (a particularly distinguished beit din). The gemara concludes that generally they stay locally, but a lender can force a borrower to go to the beit hava’ad. The poskim discuss many details in this regard. These include if the power of the lender is specific to a lender or applies to other examples of plaintiffs and the extent to which the alleged lender needs to substantiate his claim (see Choshen Mishpat 14 with commentaries). The gemara does not discuss the case where the only issue is the location.

    The Maharik (1) in discussing matters of jurisdiction says, as a simple matter, that a plaintiff cannot make the defendant come to his place to adjudicate. He does not provide a source, a reason, or the parameters, which leave the matter to discussions until today. The Gra (CM 14:18) says that it is based on the same concept as the law that without proof, the plaintiff cannot extract money from the defendant. Although the Gra is cryptic as usual, Rav Yisraeli (Mishpatei Shaul 42) sees this as an indication that this is a fundamental rule and not a pragmatic rabbinic institution.

    Others say that the rule of following the defendant’s location is a pragmatic institution. (K’nesset Hagedola attributes it to protecting the defendant; see variations of explanation in Mishpatei Shaul 40). This approach lends itself more easily to exceptions. Therefore, Rav Goldschmidt (ibid.:42) says that if the plaintiff is a woman suing for divorce in Israel, where the courts have real authority, then the husband cannot opt for a beit din near his home abroad, where a beit din lacks governmental recognition.

    The Maharashdam (CM 103) makes a different distinction. If the parties did business in the plaintiff’s location and the defendant moved elsewhere, then he is required to return to the location of the affair to adjudicate. The question is how broad a rule this was intended to be. For example, what happens if the business was performed not by the defendant himself but by his agent or if it was known at the time that the defendant was not planning to stay in that location? It is this writer’s understanding that the Maharashdam’s exception to the rule applies only when its logic is relatively compelling (see more in Mishpatei Shaul 41).

    The Aruch Hashulchan (CM 14:3) and Rav Yisraeli (Mishpatei Shaul 42) say that that which normally gives the defendant the advantage is the fact that their alleged obligation to pay has not been substantiated, not the fact that they have possession over the money. Therefore, if the there are clear grounds for payment, but the defendant has a counterclaim that, if proven, exempts him, then he would have to go to the plaintiff’s location to substantiate his counterclaim.

 

 

Moreshet Shaul

(from the works of Hagaon Harav Shaul Yisraeli zt”l)

Two Faces of Tu B’Av – Part II

(from Harabbanut V’hamedinah, pp. 305-307)

 

[This talk was given on Tu B’Av and Shabbat Nachamu in the year 5698 (1938). Last week we compared and contrasted two of the periods that Chazal related to the holiday of Tu B’Av. The first was the time when the generation of the sin of the spies, who did not appreciate Eretz Yisrael, finished dying out in the desert. The other was the burying of the dead from Bar Kochva’s revolt, who thought they could succeed nationally without the Torah. We continue with the lessons we can learn from these mistakes.]

     The lesson from these mistakes is not to break the fusion between two connected ideals: the Torah and the Land. There is no Torah without Eretz Yisrael and no Eretz Yisrael without the Torah. The attempt to sever their link will not work. The nation learned the lesson and continued on history’s path with its Torah of life. In the first circumstance, the lesson was learned by those entering the Land. In the second, it was learned by those who began the great sojourn through the Diaspora. When the mistake’s lesson is learned, it is not as frightening, and the mourning can contain an encouraging element. “There were no holidays for Israel like Tu B’Av.”

     We are standing at a very difficult crossroads in Jewish history. We too are digging graves for those “who left Egypt and came to the Land.” However, we also carry the hope for better days to come. While it is a very difficult time, it could turn out to be a great time as well. Perhaps we will soon witness the establishment of sovereign, Jewish rule for the first time in 2,000 years. Perhaps it will not meet our desires to receive a shrunken, beheaded piece of land [ed. note- much smaller than the size of today’s State, even for those who count only that which is “inside the green line.”] Even so, someone who has nothing should not look with distain at getting something. Yet let us know that any little state will be a big test. It could turn into the beginning of the redemption or Heaven forbid, the opposite.

     What will the face of the State be like? Is it not likely that the divisiveness that makes good things decay will rule? Is it not likely that we will see those who try to separate between the Land and the Torah, in both directions? [Rav Yisraeli gave examples which were emblematic in those times of a schism between the poles of anti-religious pioneers and anti-pioneer religious.] If we cannot get the necessary spiritual proficiency to accompany the nation-building before we form the state, what chance will we have afterward? Won’t the infighting between the political parties cause more hatred and division? Maybe the new state in the making will turn into one more, big graveyard, where our dreams of 2,000 years will be buried.

     The two factors that brought about the destruction of the second Beit Hamikdash were baseless hatred and the failure to make a blessing on Torah study. The truth is that these two matters are closely linked. If the notion that the Torah shapes everything will not be engrained in the nation, it will not be possible to work on restoring a nation. Hatred will percolate and divide between brothers, and factors of destruction will never be able to turn into factors of rebuilding. We lived for so many years on hope. Can it be that now when the hope is so close to fruition that we will waste it by means of the actions our own hands? We have known in the past to make a blessing of “Hatov V’hameitiv” (Hashem is good and does good) regarding those who merited to be buried. Will we not learn how to bless over the good that was provided for the living? 

In the haftara of Nachamu, we say: “Be consoled …shall Hashem say.” Bnei Yisrael asked the navi, Yeshaya whether he was coming to console only that generation or all generations. Yeshaya answered (Yalkut Shimoni, Yeshaya 445) that it was written in the future tense to tell us that the consolation is for all generations.

Ask the Rabbi

 

      There is no question this week, just an announcement and an invitation, which we hope will interest our readers. We have been sharing “Ask the Rabbi” questions for more than five years (along with the rest of Hemdat Yamim) and have received very positive reactions from our readers. The questions we have been asked have included many varied and interesting ones. We have tried not only to give answers that instruct people what to do but also to explain the background and give perspective on the halachic process.

      We have decided to take the opportunity to gather and re-edit some 250 questions and answers into a book. For one, this will make our existing literature more readily accessible. However, we would like to do more than that. We want the sefer to serve as a significant learning tool. We hope that this can be done on different levels and with different styles to broaden the opportunity for readers to gain according to their needs. Of course, in the learning process, the teacher, the student, and the subject matter all contribute to determining the style of teaching. Since our readership differs in orientation, background, and Torah experience but shares intellectual maturity, we now take the opportunity to ask your advice. How can we re-edit our Ask the Rabbi columns into book form and add to it in order to make it a better educational tool for you and your peers?

      In order to give you a point of reference, we will share some of our own existing ideas. One is to help the relative beginner in the world of halachic scholarship in the following manner. We propose including a simple but significant introduction to the development of halachic literature over the centuries. This can highlight the place of the Talmud, Rishonim, Acharonim, etc. We plan to include a glossary, which highlights key terms. Footnotes in the text of the responses can alert the reader to certain noteworthy phenomena. An extensive bibliography, similar to the one found in our Hebrew series, Bemareh Habazak, can be of service to beginner and advanced learner alike.

      We have another idea for the more advanced learner, which is a unique idea that modern technology affords us. In order for such a reader/learner to more fully appreciate the topics discussed, it is worthwhile to be able to study the key sources upon which the conclusions are based. This enables the learner to understand the matter better and to draw his own conclusions and compare and contrast them with ours. This writer used this system to study several of these topics with semicha students, and they found the experience very rewarding.

      How do we do bring whole texts in the context of a book without making it monstrous? The answer is simple. We hope to transcribe several sources per response on an accompanying CD that will be attached. An index system will connect source sheets to a given response. These source sheets cannot only be of value to the individual learner but can be a wonderful resource for group learning. A rabbi can use it for an adult education class, downloading and photocopying for participants. A school-teacher for various ages and levels of students can choose a topic appropriate for his forum. These are a few of our ideas. We invite your reaction to them and your own ideas, as well. You can send them to info@eretzhemdah.org.

      We invite your input in the following matters as well. If you recall an answer with which you had an issue but thought it would not be of value to point it out, you are now invited to do so. This could be a learned comment by those with learning experience. It could also be a report of a custom or a local ruling, to which we did not refer. (Of course, we cannot refer to every, even legitimate, opinion and custom, but we would be happy to hear your reports.) We also would like to hear examples where you feel we did not deal with an issue with the proper sensitivity, even if you have no argument with the ruling and analysis. 
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