

               


Eikev 20 Menachem Av 5764 
	Harav Shaul Israeli zt”l
Founder and President
Deans:

Harav Yosef Carmel

Harav Moshe Ehrenreich
ERETZ HEMDAH
5 Ha-Mem Gimmel St. 

P.O.B 36236
Jerusalem 91360

Tel/Fax:  972-2-5371485
Email: 

eretzhem@netvision.net.il 

web-site:

www.eretzhemdah.org
American Friends of 

Eretz Hemdah Institutions

c/o Olympian

8 South Michigan Ave.

Suite 605

Chicago, IL 60603  USA
Our Taxpayer ID#: 36-4265359

This edition of 

Hemdat Yamim is dedicated to the memory of

 Aharon ben Yechezkel Tzadik

R’ Meir ben Yechezkel Shraga Brachfeld o.b.m., 
Yitzchak Eliezer Ben Avraham Mordechai Jacobson o.b.m, 

Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.
	
	The Miracle of the Writing

Harav Yosef Carmel

Twice in our parasha, the Torah recalls and describes the making of the luchot (the tablets containing the Ten Commandments) and that which was written on them.  The first time (Devarim 9: 15-17) it describes the first set of luchot. The second time (10: 1-4) is dedicated to the second set of luchot, given to replace the ones that Moshe smashed. The Torah stresses that the first luchot were engraved in a special way, “k’tuvim b’etzbah Elokim,” written with Hashem’s finger. The second luchot were written “kamichtav harishon,” like the first writing. 

In the original description of the luchot, the writing is discussed in even greater depth, and the Torah says that it was written “on their two sides, from this and from that it was written” (Shemot 32:15) and that its “michtav” (writing) was the michtav of Hashem” (ibid.:16). What was so special about the writing on the luchot, which attracted so much attention?

The gemara in Shabbat (104a), following the implication of the p’sukim, says that the letters mem and samech stood miraculously. As Rashi (ad loc.) explains, the letters were engraved through and through. Although the insides of those letters were not connected to the rest of the stone, they did not fall. Rashi on Chumash adds another miracle, that the same writing could be read normally from opposite sides of the luchot (see Ibn Ezra, Ohr Hachayim, & Gur Aryeh on the extent of the phenomenon).

But let us focus on the first miracle, that the insides of letters were miraculously suspended in place. It should be remembered that our forefathers used two different sets of characters in the Hebrew language, one which is called Da’atz and one which is called Ashurit. The former is familiar only to scholars of Semitic languages, while we use the latter in sifrei Torah and published literature. Using what characters were the luchot written? According to the aforementioned gemara, which says that the miracle occurred regarding the letters mem and samech, the characters must have been Ashurit, because in their forms in Da’atz, they would not have needed a miracle. In fact, the Yerushalmi (Megilla 1:9) brings two opinions about which  letters were miraculous and says that according to the opinion that the Torah was given in Da’atz, the miracle occurred with the letter ayin.

It is possible to make peace between the two possibilities and say that both are true. The Torah stresses that the michtav (implying the content) of the two sets of luchot were the same. However, it does not say that the k’tav, the characters, were the same. So, it is possible that one set was written in Da’atz with a miraculous ayin and the other was written in Ashurit with a miraculous mem and samech. (See also the Yerushalmi, Shekalim 6:1 and the mishna in Avot 5:6).

P’ninat Mishpat -Self-Obligation of Mother to Support her Children
(from Piskei Din Rabbaniim- vol. VI, pp. 248-249) 

[The following is a summary of a short p’sak din, handed down in response to an appeal of a ruling of a regional court. The first ruling (which appears in the book before this one) is too long to summarize in this forum but serves as background for the editor’s notes.]

Case: A couple got divorced and agreed in their settlement to the following arrangement. The wife would receive custody of their two children and would receive permanent, full control of their apartment and furnishings. In return, the mother assumed full responsibility to support the children until age 18. After some time, the mother sued the father on her children’s behalf for child support.

Ruling: [Ed. note- children are entitled to support from their parents, classically, from their father, primarily. In this case, if the mother is not able or required to support the children, as she ostensibly obligated herself, then the obligation returns to the father. The mother’s agreement with the father cannot come at the expense of the children. Therefore, it is crucial to decide whether the mother’s obligation stands.]

The agreement between the husband and wife was brought to beit din to be given the status of a court ruling, and this was done as a condition to his agreement to divorce. Therefore, we have every reason to assume that the beit din which oversaw the process performed the necessary kinyan (act of acquisition or obligation) that made the mother’s self-obligation binding. 

In this case, we can go a step further. In the divorce settlement, the husband’s permanent transfer of control of his portion of their jointly owned apartment was explicitly linked to the wife’s acceptance of responsibility to support the children, explicitly waiving the right to demand support from him in the future. When one receives real estate from another, he becomes obligated in a monetary payment to the one who transfers it to him. The transfer is the kinyan on the corresponding obligation. Therefore, in our case, where the monetary obligation for the wife’s receiving of control of the house was in the form of her acceptance of child support obligations, there is no need for a further kinyan on that obligation.

[Ed. note- would the mother be unable to support the children from her own assets, then the obligation would return to the father and, as the children are above the age of six, it would take on the form of mandatory tzedaka. However] the mother did not demonstrate that she was incapable of supporting the children. [Ed. note- the mother also did not claim that the original agreement was made under duress or was otherwise flawed.] Therefore, the father is not obligated to provide financial support for his children as matters presently stand.

	Moreshet Shaul   

(from the works of Hagaon Harav Shaul Yisraeli zt”l)
The Mitzva to Live in Eretz Yisrael– Part V- 

Answering the Megillat Esther’s Questions (II)  (from Eretz Hemdah I,1:2)
[Last week we saw the Megillat Esther’s question on the Ramban, who rules that the mitzva to inhabit Eretz Yisrael applies in all generations. If there is such a mitzva, asks the Megillat Esther, then how could Rav Yehuda derive a prohibition to move from Bavel to Eretz Yisrael from the words of a prophet, as a prophet cannot contradict a mitzva of the Torah. We brought and rejected two answers last week and will now bring Rav Yisraeli’s answer.]

The gemara (Yevamot 90a), in discussing whether the Rabbis can make an injunction that contradicts a Torah law, makes the following distinction. They can make a rabbinic law that requires one to refrain from performing a mitzva (sheiv v’al ta’aseh), but they cannot make a law to force one to act to violate a Torah law (kum va’aseh). Since the gemara (ibid.) compares the Rabbis’ authority to the prophets’, we might assume that prophets can inform the people that they must refrain from performing a mitzva, like that to move to Eretz Yisrael.

However, this comparison between the authority of Chazal and that of a prophet to uproot a Torah law depends on the various opinions as to the mechanism of Chazal’s authority. The prophet’s authority stems from the pasuk “eilav tishma’un- you shall listen to him” (Devarim 18:15) and is limited to stopgap provisions under special circumstances (Yevamot 90b). Chazal’s authority is derived from the Torah’s instructions “… that which they will say to you you shall do” and “do not stray from the thing that they tell you” (Devarim 17:11). The Rambam and Ramban (Sefer Hamitzvot, shoresh 1) have a fundamental dispute as to the nature of Chazal’s Torah-level mandate. The Ramban says that their Torah-level authority is limited to interpreting the Torah (judicial), whereas the Rambam says that Chazal’s injunctions (legislative) are also binding from a Torah perspective. According to the Rambam, whenever Chazal say not to do something, a positive and a negative Torah commandment exist. If there is a contradictory positive commandment, then the general Torah law is that one cannot act on the positive commandment in contradiction of another positive Torah commandment and one must remain inactive. Thus, the Rabbis’ ability to make someone refrain from doing a mitzva does not require an exceptional Torah rule. Since this is a global rule, the Rambam does not mention explicitly Chazal’s power to prevent the performance of mitzvot. Only when Chazal decree to actively violate the Torah is an exception to the rule needed to listen to them. But this exception, learned from the prophet’s authority, by the pasuk, “eilav tishma’un,” is limited to temporary measures.

According to the Ramban, Chazal should not have had the ability to legislate that we should refrain from a Torah law. Therefore, their power must be based on the comparison to the prophets’ power and follow the rules found in that context. If Chazal can contradict the Torah by demanding inactivity on a permanent basis, it follows that the prophets also have that power. Thus, the answer we gave for the Ramban to the Megillat Esther’s question is valid. The prophet, like Chazal, can instruct the Jews of Bavel not to return to Eretz Yisrael, despite the mitzva.

However, this approach will not work for the Rambam. Chazal can legislate; the prophet can only relay Hashem’s word. Paradoxically, the prophet has less authority, as the Torah promised us that all of the mitzvot of the Torah will remain, both active ones and passive ones. The prophet can only call for a temporary suspension and could not permanently call on the Jews of Bavel to remain there in contradiction of the Torah’s command to go to Eretz Yisrael.

We continue next week with an analysis of the Rambam’s position on the matter.

	
	Ask the Rabbi

Question: If I eat (not during a meal) fruit salad containing a variety of fruit, including melon, peaches, and grapes, what beracha acharona (= ba) do I make on it? 

Answer: You imply that you know the beracha rishona on the fruit salad, and this actually will affect the answer regarding the ba. 

The ba on the majority of the ingredients in a standard fruit salad is Borei Nefashot. Assuming you eat a k’zayit of those fruit, you have an obligation to say Borei Nefashot. If you have less than a k’zayit of grapes (and/or the other of the five fruit that get an Al Ha’etz) then there is no possible obligation to recite Al Ha’etz. The question arises when you have a k’zayit each of Borei Nefashot fruit and Al Ha’etz fruit. Which of the berachot “wins out” or do you make two berachot acharonot?

The main question is how to look at a fruit salad, which contains ingredients that form a new food, yet the “building blocks” are clearly discernable. Is it one food or many? When one “noshes” from a vegetable platter, we look at the individual vegetables as separate entities. When one mashes different fruits or vegetables together until the ingredients are not distinct, then we certainly have one entity. In that case, there is a single beracha, which is determined by the majority (volume-wise) of the ingredients (Shulchan Aruch, Orach Chayim 208:7). The question is how to categorize a food, like fruit salad, which is intended to be eaten as a combination (i.e. each spoonful contains a few varieties), but the ingredients are distinct enough to select one at a time if one desires. In this case, a significant machloket exists. The Mishna Berura (212:1) says that one makes one beracha based on the majority, whereas the Chayei Adam (51:13) says that you make separate berachot. The more accepted opinion is the Mishna Berura’s that one makes only one beracha, but there are some who follow the Chayei Adam (or try to arrange things to accommodate both opinions) (Piskei Teshuvot 212:4; V’zot Haberacha 11:3).

The outcome of this machloket has a direct impact on the question of the ba (see Piskei Teshuvot 208:14). According to the Mishna Berura, you look at the fruit salad as one unit, and, assuming the grapes (and other of the five minim, including raisins) do not constitute a majority, you recite only Borei Nefashot. However, if one has the practice to make two berachot (or, according to all, in a case that the pieces of fruit are so big that they are eaten individually), then there is an obligation to make Al Ha’etz even if the grapes are a minority. Here, the situation is tricky. When one eats separately, but at the same sitting, fruits of trees that get Borei Nefashot and those that get Al Ha’etz, then the Al Ha’etz exempts him from saying Borei Nefashot (Shulchan Aruch, OC 208:13). That is because Al Ha’etz is appropriate, on a certain level, for all fruit of tree, just that the more elaborate beracha was reserved for the five special species that Eretz Yisrael were praised for (see Beit Yosef, ad loc.). However, that would only exempt one from the ba on the peaches, apples, etc. But if the salad required a Borei Pri Ha’adama for melon, pineapple, etc. and one had a k’zayit of that component, then he would need a Borei Nefashot as well. But again, the Mishna Berura’s approach is the more prevalent one.

Let’s end with a little mathematical/halachic riddle. If a fruit salad has 40% grapes, 35% melon, and 25% apples, what berachot (rishona and acharona) does one make, according to the Mishna Berura? The answer is that, regarding each beracha, we must find the common denominator that forms a majority. For the beracha rishona, the apples and grapes join up to require a Borei Pri Ha’etz. Regarding the ba, the apples and melons join up to require a Borei Nefashot. Paradoxically, the smallest component “wins” twice by teaming up to form a majority.

Enjoy your summer (fruit)!
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