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Why Are We Beginning to Study Bava Kamma?


With Hashem’s help, the many Jews who study the Daf HaYomi are about to begin Seder Nezikin, which starts with Bava Kamma. The Mishnah and the Talmud Bavli are divided into six sedarim [orders]: Zeraim, Moed, Nashim, Nezikin, Kodoshim and Taharos. The Gemara (Shabbos 31a) also enumerates the six sedarim in this same order, based on the verse, “The faith of your times will be the strength of your salvations, wisdom and knowledge; fear of Hashem—that is [man’s] treasure” (Yeshayahu 33:6). “Faith” is Zeraim, “your times” is Moed, “strength” is Nashim, “salvations” is Nezikin, “wisdom” is Kodoshim and “knowledge” is Taharos.


The Tosofos Yom Tov (in Kaf HaNachas, his introduction to Zeraim and Nezikin) writes that sometimes Nezikin is counted as the last of the six sedarim. This order follows the verses (Tehillim 19:8-10), “Hashem’s Torah is perfect, restoring the soul…The judgments of Hashem are true, altogether righteous”, which allude to the six sedarim. The last is Nezikin, which is hinted at in the words, “the judgments of Hashem.” The above-mentioned verse in Yeshayahu alludes to Nezikin as the third order while the verse in Tehillim refers to it as the last.


The Tosofos Yom Tov explains this is actually not a contradiction. During the time of David HaMelech, when the Jewish Nation lived in Eretz Yisrael, it was fitting to begin with the halachos of Kodoshim and Taharos, which were actually in practice then. But Yeshayahu was prophesying for the Diaspora period, and since the halachos regarding Kodoshim and Taharos are not practiced outside of Eretz Yisrael, these sedarim were pushed to the end of the list. 


Why is Bava Kamma the first maseches? In the opening to his Commentary on the Mishnah (s.v. hachelek hashishi), the Rambam points out that Bava Kamma is the opening tractate of Nezikin to teach us that “a judge is not allowed to do anything else before removing the potential damage from the people.” Before attending to other matters, dayanim must remove and safeguard against anything harmful and damaging.





2b Four basic types of nezikin


Why is it Forbidden to Harm Others?


Bava Kamma deals with the various monetary obligations incurred when a person or his possessions harm someone or damage his belongings. This section examines the source of the prohibition against damaging another person’s property.


The Gemara (51a) teaches us that a shaliach [agent] cannot be assigned to dig a hazardous pit in the public domain since “a shaliach cannot be sent to commit a transgression” (i.e. the shalich does not represent the sender, rather the sinful act is attributed to the shaliach alone). Thus digging a pit or causing harm to others through any other means is considered a transgression. The Tur (Choshen Mishpat, beginning of §378) writes, “Just as theft and robbery are forbidden, damaging possessions is also forbidden.” Exactly what a mazik [damager] transgresses is a question leading poskim have grappled with throughout the generations. The following is a survey of their opinions. 


You shall not place a stumbling block before the blind: The Ramah (Bava Basra §107) explains that the prohibition against damaging possessions is derived from the mitzvas lo sa’aseh [negative mitzvah], “You shall not place a stumbling block before the blind” (Vayikra 19:14). If it is forbidden to place a potentially harmful object before others, he reasons, certainly it would be forbidden to harm someone directly (see also Kovetz Shiurim, Bava Basra, Os 77).


You shall love your fellow as yourself: The Ramah writes that the prohibition against harming others can also be learned from the positive mitzvah, “You shall love your fellow as yourself” (Vayikra 19:18). The practical distinction between this explanation and the previous one becomes apparent in a case where harm is done intentionally. Transgressing a mitzvas lo sa’aseh is considered grounds for disqualifying someone from testifying in beis din (Mishneh Torah, Hilchos Edus 12:1), whereas someone who transgresses a positive mitzvah is allowed to testify. If the prohibition stems from the lo sa’aseh of not placing a stumbling block, then deliberately harming another person would disqualify a potential witness from testifying. However, if the prohibition is derived from the positive mitzvah to love others, even deliberately harming another Jew would not disqualify a witness (see Kehilos Yaakov, Bava Kamma §1).


You shall not steal: Rabbeinu Yonah (Avos 1:1) teaches that harming others is prohibited by the mitzvah, “You shall not steal” (Vayikra 19:13), and “the Oral Law reveals that all nezikin are included in this mitzvah.”


Concern for another person’s possessions: Many Achronim (Chelkas Yo’av, C.M. §20; Rashash Kesubos 18; Kehilos Yaakov, ibid.) explain that the prohibition is derived from the Torah’s commandment to rescue other people’s animals or possessions. Someone who avoids doing so transgresses the mitzvah lo sa’aseh (Devarim 22:3) “…you must not ignore [a lost article]” (Bava Metzia 31a; Sha’arei Teshuvah by Rabbeinu Yonah 3:70). If preventing someone else from incurring a loss is a mitzvah, they argue, surely not causing someone else a loss is included in the mitzvah as well.


HaRav Chaim Solovetchick zt’l of Brisk (cited in Birkas Shmuel §62) adds that based on all of the above opinions we can only infer that the Torah forbids a person to harm people or damage property, but there is still no indication that one is commanded to prevent his possessions from causing harm. However, this can be inferred from the words, “…but its owner did not guard it [a goring ox]” (Shemos 21:36). This verse reveals that the Torah does require us to prevent our possessions from harming others. Now if we are commanded to ensure that our possessions do not harm people or damage property, actually causing harm ourselves would certainly be prohibited. 





2b A person has mazal


Mazal is Not Blind Luck


Our daf teaches us that negicha refers to an ox goring a person, while negifa refers to an ox goring another animal. It is easier for an ox to gore another animal than a person, since animals, unlike people, have no mazal to protect them.


What is mazal? Rashi (Shabbos 53b; Megillah 3a) writes that everyone has a malach [angel] called mazal who protects him from injury. The Ramban (Vayikra 18:25) explains that although mazalos are stars, every star has a malach in charge of it.


Origins of the word mazal: The Zohar (Vayeira 115:1) explains that the word mazal is derived from mazil [outpouring], meaning that abundance from Hashem flows to His creations and is transmitted through the mazalos. According to the Tosefos (Chulin 42b, s.v. ve’amar), the fact that people have a mazal to protect them, while animals do not, has an interesting halachic implication: an animal is called a treifa [expected to die within twelve months] when the cerebral membrane is punctured, but a person in the same condition is not considered a treifa since his mazal prevents him from dying as easily as an animal.


Grass also has mazal: R. Tzadok HaCohen zt’l of Lublin (Sichos Malachei HaShares Ch. 4) raises a difficult question regarding our Gemara based on Medrash Rabba (Bereishis, parshah 10), which says every blade of grass has a mazal [another version reads “malach”] that orders him to grow.  Apparently there is no difference between a person and any of Hashem’s other creations in this respect; all of them have a mazal watching over them. R. Tzadok HaCohen zt’l reconciles this apparent contradiction, explaining that there are two levels of mazal: Vegetation and animals were blessed with a mazal whose only task is to ensure that they grow naturally, but, people have a mazal that can save them from misfortune as well.


Mazal is not blind luck: HaRav Eliyahu Eliezer Dessler zt’l (Michtav MeEliyahu IV, Bechirah VeMazal, Ch. 1) explains that it is not by chance that some people have good mazal and others do not. Everyone’s mazal stems from his particular task in life. Each individual has the task of revealing Hashem’s honor in a unique manner. Thus Hashem decrees that he must live under certain conditions through which he can realize his task in this world. While one person’s task is to sanctify Hashem’s name in poverty, another person might be expected to sanctify Hashem’s name through wealth.





5a Indiscernible nezek


A Negligent Cook


The Amoraim on our daf disagree whether or not causing hezek she’eino nikar [indiscernible damage] requires compensation. The Meiri (Gittin 40b, s.v. ule’inyan mishnaseinu) explains that this concept refers to cases where the object itself is not physically damaged, but rather for halachic reasons it can no longer be used. For instance, when a person renders terumah belonging to someone else tamei, the fruit is not affected physically, but nevertheless it can no longer be used. The halacha (C.M. 385:1) states that although in principle, someone who causes hezek she’eino nikar is exempt from paying, if done with intent the Sages fined him, requiring him to pay the entire cost of the damages. 


On the other hand, one who causes physical damage must always pay the owner. Therefore, if someone makes a tiny hole in someone else’s esrog, he must pay for the damage since the esrog is no longer fit for a mitzvah and an actual change took place. The implications of this halacha can be learned from a subtle distinction made by the Pri Megadim.


A cook once placed treif meat into two pots unintentionally. One pot contained vegetables and the other kosher meat. We can infer from the Pri Megadim (O.C., Hanhagas Orach Chaim, Seder 2) that the cook would have to pay for the vegetables that could no longer be eaten, but not for the kosher meat that became forbidden. No actual change was rendered to the kosher meat mixed with the treif meat, since its taste remained the same. Therefore this was a case of hezek she’eino nikar and the cook was not obligated to pay since he added the treif meat unintentionally.


On the other hand the taste of the vegetables that became treif was altered and they had acquired a meaty flavor. The damage was clearly discernible, and even though the meat was added accidentally, since a man is considered mu’ed le’olom [always liable for his acts] the cook was required to pay the owner of the vegetables for his loss (see Responsa Minchas Shlomo I §88).


6a To include his stone, knife, and pack


Using Magnetic Attraction on a Bris Knife


In the year 5719 [1959], a rare halachic question arose. One Shabbos morning an Arab was carrying a mohel’s instruments to the beis knesses where a bris milah was about to be performed. The Arab put the mohel’s case down in the beis knesses and left. When the mohel opened his case he was dismayed to find the milah knife missing. After a brief search it was found just one inch outside the entrance to the beis knesses. Apparently it had fallen from the case just before the Arab stepped inside. The knife could not be brought into the beis knesses since there was no eruv near the entrance, and without an eruv objects cannot be carried from a public to a private domain.


The rav of the beis knesses came up with a brilliant idea. In the storeroom was a powerful magnet. He proposed that the magnet be placed in the doorway in such a way that the knife would be tugged inside by magnetic attraction so that the mohel would be able to perform the bris. However, HaRav Tzvi Pesach Frank zt’l proved from our sugya that this would be forbidden, as we will see below.


According to our daf, when someone places a knife or stone in a place where they could fall in the wind and cause damage (e.g. a rooftop), if the object later falls he is obligated to pay for any damage done. This resembles the Torah’s requirement for someone who lights a fire to pay for any damages that result if it spreads. R. Yochanan (22a) says someone who starts a fire is obligated to pay for the damages since the flames are like arrows shot by the man who started the fire. Just as someone who shoots an arrow is responsible for any damage they cause as if it was done with his own hands, so too must someone who lights a fire pay for the damages, as if done with his own hands. This rule applies even though the wind is the force that spreads the fire and helps the damage to take place (according to Tosafos 5b, s.v. ki; see also the Ra’ah in the Shitah Mekubetses 56a, who disagrees).


In the case of the knife lying outside the beis knesses, it would be forbidden to place a magnet nearby since, as we learn on our daf, actions performed with the aid of an external force are considered a person’s own act, just like shooting arrows. Despite the fact that the force of magnetism actually draws the knife inside, merely positioning the magnet would be like bringing the knife inside manually (Responsa Har Tzvi, O.C. I §132).


However, in the year 5725 (1965), when R. Chaim Cheikin zt’l visited the rav of Zurich, author of the Chelkas Yaakov, the latter told him that it would be permitted to draw the knife into the beis knesses using a magnet (Responsa Chelkas Yaakov, O.C. §170). The Mishnah (Shabbos 92a) rules that a person taking an object from one domain to the other on Shabbos “in an irregular manner” is not liable according to the Torah. Since bringing the knife into the beis knesses using a magnet is an unusual way to transfer objects, it would not be considered carrying from one domain to another (see Responsa Chelkas Yaakov, ibid., which presents several reasons to allow rabbinical prohibitions under such circumstances).





6b The wall and the tree that fell


Water Company Pumps


Eish and bor do not apply exclusively to nezikin caused by fire or pits, but have wider applications as well. Dripping water that damages equipment or a flowerpot falling from a high windowsill are also cases of nezikin that need to be categorized properly.


The first mishnah of Bava Kamma lists four main categories of nezikin: shor [ox], bor [pit], maveh [a matter of dispute—either a man or a tooth] and hever [fire]. Each of these av nezikin has its own characteristics and varies in terms of the obligation to pay. Damage rendered by bor, for example, does not require payment for keilim, and damage caused by eish is exempt from payment for hidden objects. In every case the damages must be defined on an individual basis to determine what type of av nezikin is involved and whether the mazik [damager] is obligated to pay or not.


A window box that crushed the roof of a car: The residents of a building in central Israel sued one of their neighbors in beis din over a window box that fell. Several months earlier, the neighbors warned the defendant that his window box was about to fall, but he ignored their warnings. Eventually it did fall, crushing the roof of a neighbor’s car. Whether the owner of the window box is required to pay the car owner depends on the dispute among the Rishonim in our sugya whether a frail wall that falls is eish or bor (Kovetz Dvar Mishpat, C.M. II). 


If a fragile wall collapses after the owner was warned to demolish it, he is liable for damages that result from the collapse of his wall. In our sugya Rav and Shmuel argue whether this is derived from shor or bor. The halacha follows Shmuel, who says the fallen wall is identified as a bor. However, the Rishonim disagree whether a wall that causes damage as it falls is considered eish or bor. Their difference of opinion stems from the underlying definitions of eish and bor. A bor is something that does not move from place to place, but instead, causes damage when something or someone falls in. Eish is characterized by the fact that the wind joins with it and helps it to cause damage.


A falling wall has elements of both eish and bor. On one hand, the wall in the case above caused damage when it fell, and it moved closer to the nizak [the person or thing damaged], whereas in the case of bor the nizak comes closer to the mazik. On the other hand, this wall is unlike eish since the wall did not need an external force to help it cause damage; it collapsed as a result of its own weakness and not because of the wind. According to the Rosh it is like bor and according to the Tosafos (s.v. Haynu, at the end), it is like eish (Kehilos Yaakov in Responsa Mishkenos Yisrael).


Whether the owner of the window box is required to pay depends on this difference of opinion among the Rishonim. If the fallings window box is considered a bor, the owner is exempt from paying, for the owner of a bor is exempt from paying for keilim that were damaged by it (Bava Kamma 28b), and the car is a keli. If, however, the window box that fell is considered eish, its owners must compensate the car owner for the damage.


Water and fire damage: In another dispute between neighbors, the beis din arrived at a clear decision to obligate the mazik to pay. In this case a first-floor resident demanded that his upstairs neighbor pay for the damages caused by water that leaked into his apartment because of a defective plumbing system his neighbor had refused to fix. In beis din the mazik was willing to admit that the water belonged to him after it passed his water meter. However, he claimed that since the nature of water is that it flows by itself, according to some Rishonim it is like bor just as the wall that fell is considered bor. He is therefore exempt from paying for the water damage to the keilim, just as bor is exempt in such a case.


Nevertheless the beis din ruled that the mazik must pay his neighbor: since the water in the pipes flows because of the pressure created by Water Company pumps, there is another power contributing to its movement and the water is considered eish (Emek HaMishpat III §28). 








From the Editor





Learning in High Places


With Hashem’s help, this week we start Bava Kamma, the opening tractate of Seder Nezikin. Those who have been studying the Daf HaYomi from the beginning of the cycle can be gratified when they look back at the many Gemaros they have completed over the past few years. The prospects of beginning a new maseches invariably bring them a sense of excitement and anticipation.


What is it that impels so many Jews to maintain a regular study schedule, poring over the daf day after day, week after week, month after month, year after year?


There is only one answer: A simple, sincere love of Torah. The hunger for Torah knowledge prompts tens of thousands of Jews every day to make their way to the beis medrash to delve into another daf of Gemara. We can learn an important lesson about love of Torah from the following anecdote told by HaRav Lipa Felman shlita, one of the rabbanim in our beis medrash.


The storm winds of World War I had arrived in Lithuania, and in the small town of Old Zorger, once far from the front, the sounds of shelling and combat could now be heard at close range.  The Jews living in the area never knew what each day held in store for them.


When night fell, a thick darkness would creep among the houses of the town. People locked the doors and shuttered up the windows, hoping to make it through the night in peace.


A faint light flickered in one of the squat houses at the edge of the town. Inside, the rav and av beis din of Old Zorger, HaRav Benzion Felman zt’l, sat at a table studying Gemara with his son, Shmuel. The two were completely detached from what was taking place outside. While the other villagers sat in fear and trepidation, the father and son kept studying devotedly; their love of Torah seemed to know no bounds.


The boy Shmuel was privileged to have such a learned study partner. His father, R. Benzion was one of the renowned talmidei chachamim of his age, a leading talmid of R. Chaim of Brisk zt’l, and a good friend of R. Elchanan Wasserman zt’l.


Hours passed and suddenly, in the middle of a captivating sugya, the small candle they used to illuminate the pages of the Gemara burnt out. But Shmuel was not easily deterred. “We will keep studying, come what may,” he thought to himself. Soon he had devised a clever plan.


A shared wall divided the Felmans from the family next door. A large and sturdy wardrobe stood against the wall and on top of the wardrobe was a small glass porthole through which the light from a small lamp burning in the neighbor’s living room was shining faintly. 


Shmuel began to set his plan into motion. He quickly brought a chair alongside the wardrobe and stood on it with his father. Then R. Benzion hoisted Shmuel up, and through a combined effort he managed to clamber onto the top of the wardrobe. “Now we can return to our studies,” the boy said contentedly. His father handed him the volume they were studying and Shmuel lay on top of the wardrobe, holding the tome in his little hands. He could just barely make out the words with the weak light from the neighbor’s lamp.


Below, R. Benzion sat back down at the table and they resumed their study with renewed energy. The child’s thin voice pierced through the darkness. Shmuel read the words and his father would turn toward the ceiling to explain what the Gemara meant. 


No other nation in the world could produce such dedication to their heritage and their teachings. In the middle of a horrible war, in total darkness, with all the excuses in the world to justify closing their holy books, two Jews, defying all odds, sit engrossed in their Torah studies. Could there be any greater love of Torah than that?


Not by chance was R. Benzion privileged to have a son who had cultivated such a love for Torah; over the years he had inculcated Shmuel with a passion for Torah study, primarily by setting a shining example.


When the war ended the Communists took over Lithuania. Their first campaign was directed against the rabbanim, the community leaders. Fearing the authorities, R. Benzion Felman zt’l was forced to go into hiding in the storage loft.


What does a Jew who is forced to lay in the boidem do? Every day HaRav Yosef Shlomo Kahaneman zt’l would come to R. Benzion’s house, climb up into the storage loft, and there the two would sit crouched in the small space and immerse themselves in Torah study.


*      *      *


A Jew who has acquired a love of Torah knows the eternal joy the Torah brings to those who study it, and sets aside fixed times to study every day. Who would be willing to pass up such sublime pleasure?


As we prepare to begin Seder Nezikin, we lift up our eyes to the Giver of the Torah, asking Him to fill our hearts with yiras Shamayim and to help us fortify and increase our efforts to study His Torah with love.





With the Blessings


of the Torah,


the Editor
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2a The mav’eh


A Thief’s Tefillah


One of the avos nezikin enumerated in our mishnah is mav’eh. According to Rav this concept refers to man since people can entreat [b’ayu] Hashem.


But why is man defined as mav’eh and not as something else? Doesn’t he have other characteristics by which he can be defined?


Furthermore, this is a case of someone who causes damages. Isn’t it strange that precisely when a person is engaged in a clearly negative act Chazal confer this title upon him, while it appears nowhere else in Shas?


In Michtav MeEliyahu (III, pg. 89) HaRav E. E. Dessler zt’l teaches that prayer is the essence of man. Regardless of their circumstances and spiritual level, everyone prays, aspires, and hopes to succeed. Believers pray to the Creator, while the fool prays to his idols. But everyone prays, at least deep in his heart, for success. Chazal say even a thief standing at the entrance to a burrowed out tunnel leading to the place where he is about to steal, implores Hashem to help him not to get caught (Berachos 63a according to the text of the Ein Yaakov). Thus there could be no better description for man than maveh.
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An Important Announcement to Our Readers


Every week “Meoros Daf HaYomi” prints over 40,000 copies in Hebrew and English. Currently we are preparing to purchase a large quantity of paper for our upcoming editions.


In light of this outlay, we would like to turn to you, our dear readers—Daf HaYomi learners and all those who support the various Daf HaYomi programs everywhere—and solicit your help in paying for this bulk order. All contributions will be greatly appreciated. To lend a hand in covering the costs of this purchase, please call 03-6160657, or from outside of Israel dial 972-3-6160657. Contributions can be deposited directly into our bank account: Bank Mizrahi, Branch 430, Account number 360234
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