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96b Rav Yosef decided a case concerning beer according to Rav’s opinion.


Requesting a refund for sour cheese


As explained two weeks ago in Vol. 159, if you buy an item and later find it defective, the transaction is a mikach ta’us retroactively invalid and you may demand your money back or refuse to pay if you bought on credit.  You must, though, prove the item was defective before you bought it and, failing to do so, the seller may claim the defect came about while the article was in your possession.  Our sugya therefore explains that a person who buys sheichar – “beer” or “liquor” (the Gemara uses barley beer and date liquor for examples) – may return it and demand his money back if it sours within three days of the purchase.  The Gemara assumes that an alcoholic beverage cannot sour in three days; it started to go bad, then, before being bought and the halachah was ruled accordingly (Shulchan ‘Aruch, C.M. 230:7).


A cow that did not live up to its reputation: A person bought a cow, the seller promising it would produce a generous amount of milk each day.  Disappointed at the cow’s poor performance, the purchaser complained to HaGaon Rav N.Z. Berlin zt”l, known as the Netziv, and asked him to define the transaction as a mikach ta’us.  The gaon, though, explained to the purchaser (Responsa Meishiv Davar, III, 19) that he had no evidence that the cow hadn’t been as plentiful as promised while at the seller’s.  Animals are extremely affected by their environment and the move to new pastures could have had a bad influence.  The Gemara in Bechoros 39a, for example, asserts that a cow’s digestion is affected by the number of other cows eating with it: the more cows together, the better their digestion.  As long as the purchaser fails to prove, then, that the cow stopped yielding the promised amount of milk while still in the seller’s possession, the deal cannot be considered a mikach ta’us.  Even if the purchased cow has not yet been paid for, he must pay up, as ruled in Shulchan `Aruch (C.M. 232:11).


Cheese found to be sour: Now that we have clarified this important rule, though, we should try to understand an apparently contradictory decision in Shulchan ‘Aruch (ibid 232:15): If a person buys cheese and finds it has soured before a reasonable time has elapsed, we apply the rule that “anyone making a claim must present proof”, as in any usual financial or property-related case.  If, then, the purchaser has not yet paid for the cheese, he may return it without paying (“You sold it to me sour!”): The seller is the claimant and must prove the cheese was good when sold.  If he’s been paid, however, then the purchaser is the claimant, demanding his money back, and must prove the cheese was sour when sold (“Maybe”, the grocer can retort, “You forgot to put it in the fridge?”).  Now, why is a cow different from cheese?  Why must the cow’s new owner prove it stopped giving milk before being sold and, otherwise, must pay up whereas the purchaser of the cheese gets the benefit of the doubt?


A distinction between cows and dairy products: The Sema explains (ibid, S.K. 35) that we must consider the average nature of each commodity.  Dairy products don’t last long even in the best conditions.  An average cow, however, stays healthy and produces milk into old age.  If a cow is unhealthy, then, we assume it has become so recently and the purchaser must prove it became infirm while still at the seller’s.  The nature of cheese, though, is eventually to go sour and that may occur anytime (see Responsa Radbaz, I, 147).





96b   Rava said, “Wine undiluted with three parts water is not wine” 


Borei peri hagafen on diluted wine


Pure wine, undiluted with water, is highly concentrated and so barely potable that the Tanaim had different opinions as to if it qualifies for the blessing borei peri hagafen (Berachos 50b).  Many poskim discuss the topic of how much water can be added to pure wine without its losing its definition as such and their reasoning proceeded by the following steps:


Wine made from dregs: Wine can be made by soaking dregs from old wine in water: the concentrated wine in the dregs dissolves in the water and the mixture becomes regular wine.  Our sugya explains, though, that the mixture is considered wine, to be blessed with borei peri hagafen, only if the quantity of wine extracted from the dregs forms at least 25% of the solution.  Otherwise, its blessing is shehakol.  Shulchan ‘Aruch rules accordingly but adds that, even in that era, grapes had become less concentrated; care should be taken, then, that the original wine should comprise more than 25% of the mixture (O.C. 204:5).  


Is fresh-grape wine different from wine from dregs?  Our sugya relates to wine from dregs but what about wine from fresh grapes?  Is it considered stronger and therefore can be diluted with over 75% water without disqualifying as wine?  (The Gemara in Shabos 76b discusses mixing wine and highly recommends a solution of 75% water and 25% wine.  See the different opinions of Abayei and Rava, ibid 77a, where the halachah was decided according to Rava and Tosfos, ibid s.v. D’amri.  We don’t know, yet, however, what maximal amount of water may be added: the Gemara recommends the said ratio but perhaps a more dilute mixture still qualifies as wine.  Regarding wine made or handled by gentiles – yein nesech – Shulchan ‘Aruch rules that a solution of six parts water to one part wine renders the yein nesech insignificant and may be drunk, sold, etc. [Y.D. 134:5].  It is unclear, though, if wine is good for kiddush up to that degree of dilution or perhaps must comprise a greater percentage of the mixture.  See the Taz and Bach, ibid, and Remo, Y.D. 123:8, who cites opinions that yein nesech remains forbidden in any solution as long as its taste is discernable).


Poskim disagree on the meaning of the Beis Yosef: Halachic problems of this sort were usually solved by authorities of earlier generations.  The question of diluted wine, however, was further complicated when poskim expressed different interpretations of the halachah as worded by the Beis Yosef.  Mishnah Berurah follows the opinion of the Vilna Gaon, that the Beis Yosef holds that only in wine from dregs the water must not exceed 75% (and today, even less) whereas regarding wine from fresh grapes, the Beis Yosef agrees with Remo (ibid) that the fresh wine can be as little as slightly over a sixth of the solution.  However, many other poskim (see ‘Aroch HaShulchan and Kaf HaChayim) hold that the Beis Yosef meant all sorts of wine, insisting that the amount of wine, from dregs or fresh grapes, must now exceed 25% of any mixture, while the Rema approves a solution of only slightly over one part wine to 5 parts water (see ibid re their opinions on diluting wine with water in our era).  


As for the halachah, Mishnah Berurah rules that those who can afford to do so had best buy wine qualifying for borei peri hagafen according to all opinions but anyone may rely on the authorities approving a 1:5 mixture.  This, then, is the source of the information printed on wine bottles: “Qualifies for borei peri hagafen according to the Beis Yosef”.  Actually, more correct would be to print “according to the strict interpretation of the Beis Yosef” as, in the opinion of the Mishnah Berurah, the Beis Yosef agrees with Remo.  


In conclusion, we emphasize that the beracha for a wine-water mixture which does not taste of wine is shehakol while all the above views are relevant only if the taste of wine is intact.  If you want to mix wine with water or grape juice, you should first know how much water was added to the wine before being bottled and then be sure the taste of wine remains once you dilute it further.  In short, only experts can know.


The Chafetz Chayim visits Stavisk: The biography HeChafetz Chayim: Chayav Ufo’olo (I, p. 207) relates that the Chafetz Chaim zt”l once heard that the renowned Rabbi Chayim Mishkovski zt”l favored a strict interpretation of the above halachah.  Harav Mishkovski was the Rabbi of Stavisk, one of the halachic experts of that generation and the author of Responsa Penei Ari Chai (see ibid, 38).  The Chafetz Chayim made a special visit to Stavisk to persuade the gaon to take a more lenient approach but the latter insisted on following the best method to conform to all opinions.  “But”, the Chafetz Chayim finally retorted, “not everyone is the Rabbi of Stavisk with a weekly salary of 25 rubles that he can afford the best wine, free of all halachic doubts and questions.  The poor also want to make kiddush!”





98b   From the top of the keruvim to the roof


The keruvim in the Mishkan and in the Temple


Our sugya informs us of one of the distinctions between the Temple and the Mishkan.  The Mishkan had two keruvim, fashioned by Moshe and standing on the kapores – the golden oblong covering the Holy Ark.  However, the First Temple, built by King Shlomo, had four keruvim: two as in the Mishkan and two more, each ten cubits high, standing on the floor of the Kodesh HaKodoshim (see Rashbam, s.v. Ki kachashiv).  The Rishonim already ask how Shlomo could do so: the Mechilta at the end of the portion of Yisro asserts that one must not add keruvim to the two originally commanded.  Some explain that the prohibition applies only to keruvim on the aron hakodesh whereas Shlomo stood two more on the floor (Ba’alei HaTosfos ‘al HaTorah; Responsa Radbaz, VI, 2289). While others remark that he obeyed a prophetic tradition: King David gave him the plans for the Temple, received with ruach hakodesh from the Prophets (see Rashi, Divrei HaYamim, I, 28:19, s.v. Velivnos, and on Sukkah 51b, s.v. Vehakesiv).  One way or the other, though, we still must understand the need for more keruvim in the Temple.


In his ‘Aleh Yonah (p. 363), HaGaon Yonah Merzbach zt”l offered a novel elucidation according to the Gemara in Sukkah 5b, that the keruvim in the Mishkan and the First Temple reached to a third of the height of each structure.  This was apparently a necessary function of the keruvim. The Mishkan was ten cubits high, or sixty tefachim; the aron with the keruvim reached the height of 20 tefachim.  The Temple however, was 30 cubits high and since Shlomo did not make a new  aron, he had to make keruvim to the height of ten cubits to reach a third of the height of the Kodesh Kodashim.


The essential reason for these required proportions is another unfathomable secret of the Torah but, nonetheless, we may attempt an explanation acceptable to our ordinary comprehension: A third is the largest fraction of any whole that leaves a greater part.  In other words, one third leaves two thirds whereas one half leaves an equal half and smaller fractions – a quarter, a fifth, etc. – are ever smaller parts of the whole.  The keruvim extend their wings upward (Shemos 25:20) in a position of constant yearning.  We cannot attain the fullest level of holiness or even half thereof but to deserve the presence and influence of the Shechinah, we must strive for the greatest portion within our minoritive grasp.





101b   One who finds a corpse lain in the correct burial position may take it with the surrounding earth…


Protecting the graves of the Karliner dynasty


This sugya discusses the relocation of graves.  If, for instance, a person finds a corpse buried in an unexpected location, he may remove to a more suitable place.  If, though, three are found together within a certain distance, the area is defined as a cemetery and must not be disturbed as “a corpse acquires its place”.  In any event, we are allowed to disinter and bring the departed to Eretz Israel and if a grave is suspected of eventually being desecrated or endangered by natural causes, its relocation is considered a mitzvah (Shulchan ‘Aruch, Y.D. 363).  


The question of relocating endangered graves has been much discussed in recent decades with the renewed massive Jewish emigration from Eastern Europe and the virtual abandonment of ancient cemeteries.  Fourteen years ago, after an exhaustive search, the Karliner Chasidim discovered the graves of Rebbe Shlomo zt”l of Karlin, slain by a Cossack and buried at Ludmir, and Rebbe Aharon of Karlin, author of Beis Aharon, interred at Malinov.  Both sites were endangered by plans to use the areas for residential housing and HaGaon Rav S. Bukshpan, a prominent Karliner chasid, requested on behalf of his Rebbe halachic guidance from renowned poskim.  HaGaon Y.S. Elyashiv ruled that removing the graves to Eretz Israel would be a mitzvah for the above two reasons and HaGaon E.Y. Waldenberg, author of Tzitz Eli’ezer, agreed.  HaGaon S.Z. Auerbach zt”l refused to conclude an opinion, mentioning several arguments pro and con: (a) Removing only those two tzadikim might dishonor other tzadikim or geonim buried there whose grave were likewise endangered.  Still, the Karliner Chasidim might be regarded as the Rebbes’ offspring with a special duty to honor their deceased and their actions would not be deemed as disgracing others.  (b) Relocating the graves might encourage the gentiles to destroy more cemeteries or request exaggerated fees to preserve them.  On the other hand, the Karliner Chasidim would be fortified by being near their Rebbes’ graves and able to visit and pray at them.  “Therefore”, Rav Auerbach concluded, “I cannot decide the issue” (a letter in Minchas Shlomo, end of Part II).  The local authorities in Ludmir and Malinov eventually agreed to preserve the sites and build new structures over the graves, such that there was no need to remove them.





100b   Catacombs are four cubits long.


An average person’s height as a standard for a mechitzah


Our sugya rules that a person hired to dig a grave must dig a pit four cubits long.  Rashbam (s.v. Vehakuchin) and Ramban hold that the measure allows three cubits for an average person’s height and another for the miscellaneous needs of any burial.  However, Tosfos on our sugya (s.v. Vehakuchin) and on other Talmudic passages maintain that an average person is taller than three cubits and a coffin, therefore, should occupy less than one cubit.  Many poskim have pondered this difference of opinions, assuming, of course, that the Rishonim could not disagree about average heights.  Hence, some commentators explain that their interpretations depend on the halachic definition of a handbreadth (tefach) as, till today, some authorities hold it equals, in modern terms, 9.6 cm while others claim it is only 8 cm long.  According to Rashbam, a handbreadth is 9.6 cm and as one cubit contains six handbreadths, totaling 57.6 cm, three cubits equal 172.8 cm – enough3. for an average person, with another cubit for the coffin.  Tosfos hold that a handbreadth is 8 cm.  Three cubits, then, equal only 144 cm and they therefore had to assert that an average person is over three cubits tall.  In other words, there was never a disagreement about average heights but rather about the calculation of halachic measures.


The average height of Polish and Russian Jews: Updating the issue, HaGaon Y.M. Epstein, author of ‘Aroch HaShulchan, calculated an average person’s height over 100 years ago at 160 cm.  Some questioned that estimate but in his Midos Veshi’urei Torah, Rav Chayim P. Benish records that a survey of 4,229 Polish and Russian Jews then conducted showed an average height of 161.2 cm.  An important implication of the topic is the halachic requirement for a standard height for a mechitzah dividing the women’s and men’s sections in any synagogue.  All agree that a mechitzah is meant to prevent distraction and many halachic authorities have relied on our sugya to determine an average person’s height.  Still, the height of a mechitzah may vary where people tend to be taller or shorter (see Responsa Minchas Yitzchak, II, 20; Responsa Tzitz Eli’ezer, VII, 8; Meshaneh Halachos, C.M. 12, in the name of many poskim).











From the Editor





The Daily Shi’ur


It’s really warm today and even the keyboard is somewhat sticky as our fingers move slowly in the otherwise silent hothouse atmosphere.  The sun scorches down in its hottest season and purifies Earth’s creatures in the kiln of nature.  Even today, though, the participants of the Daf HaYomi program prove their loyalty to their regular daily session.  Others stay in their cool homes but they go out to enjoy the pure, superior air wafting from Mount Sinai.


This is a fitting time to leaf through the pages of recent history and commemorate the example of one of the most devoted adherers to the ideal of daily shi’urim.  His daily shi’ur became so much a part of him that his acquaintances could hardly tell if he needed his DafHayomi or vice versa.  For many years R. Dovid Glick z”l operated a shop for tablecloths, towels and the like and was known for his openness and honesty.  More than he liked his work, he looked forward to ending the day to join his daily session at the Agudas Re’im synagogue, delivered by HaGaon Rav Simchah Kessler zt”l.  The participants were well acquainted with R. Dovid’s smiling and positive character which added charm and variety to the fascinating shi’ur.  


Rav Kessler taught his lesson at 8:00 in the evening and R. Dovid would start to wind up his workday an hour beforehand.  One afternoon an apparently well-to-do customer came in with a long shopping list.  Some of the merchandise was in a loft above the shop and several times R. Dovid climbed the old wooden ladder to bring down goods to show the client or replace what was rejected.  “Bring me that”, commanded the customer.  “Take it back.”  “Show me that one.”  “Throw that stuff to me.”  “Open it.”  “Close it.”  “Pack it up.”  “Change it for something else.”  “Add on.”  “Take off.”  And R. Dovid, showing no impatience, continued to serve him with a smile.


Suddenly, R. Dovid noticed that 8:00 was fast approaching.  The sun started to set and long shadows began to creep through the shop, along the walls and the open crates of merchandise.  “I’m sorry”, remarked R. Dovid, “but I must close up very soon.”  The customer, though, pretended not to hear and continued to order more items from his list.  


7:45.  Nimble and determined, R. David loudly shut the cash register and grabbed his bunch of keys.  “My friend, I’m locking the shop!” he announced, “I think you’d do best to leave.”  The client couldn’t believe what he just heard.  “You surely don’t own this place!” he retorted, “If the owner knew how you behaved, he’d fire you right away.  Even if you rush into a bank a minute before they close, they never ask you to leave before you finish your affairs.”


 “Still”, R. Dovid reminded him, “when you started with your long list, I told you I close at 7:45 to go to my daily shi’ur and, by the way, I am the owner.”  The stubborn client held on to his packages that he’d decided to pay for but R. Dovid insisted he return the next day.  “Come tomorrow.  I’ll keep all your purchases for you.  Don’t worry.  No one will touch them.”  


 “No!” declared the customer, “Total them up now!”


 7:50.  R. David still couldn’t imagine coming late to his daily shi’ur.  “Here – take the keys!” he blurted to the astonished gentleman, “Choose what you want and we’ll settle the account another time.”  Tossing the keys on the counter, R. Dovid was already out of the door when the stranger came pacing quickly after him.  “I”, smiled the client, grabbing his lapel, “am an inspector from the tax bureau.  Your shop was included in a random sampling for thoroughly checking retail bookkeeping.  I therefore made such a large purchase to see if you would resist the temptation and record the transaction according to law.  Let me help you put everything back and I’ll report you as an honest businessman.  You have taught me that in your world of values there’s something more important than money.  People like you, we don’t have to check!”





With the blessing of the Torah


The Editor
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98a   Anyone who shows off in a talis (or any garment) characteristic of Torah scholars…


Clothes Don’t Make a Man


Rabbi Zundel of Salant zt’l was the principle mentor of Rabbi Yisrael Salanter zt”l, founder of the Musar movement and was known for his extraordinary humility, even dressing like any common person.  Once, traveling to Memel, a Lithuanian port now known as Klaipeda, he stayed at an inn frequented by coarse, uneducated merchants who failed to recognize him.  When he fell asleep on a bench, they sought to relieve their boredom by playing a practical joke and, lighting a candle, crept toward him to somewhat scorch his beard.  Rabbi Zundel, though, was aware of their scheme and quite satisfied with his disgrace: they suddenly heard him murmur to himself “Just a little more”.


The merchants continued to make fun of him till they reached Memel, where each of them turned to his own affairs.  Some days later, meeting at the station to get to another town, they were astonished to see the poor wayfarer in deep conversation with one of that generation’s greatest Torah authorities and, asking about, they soon, discovered, to their horror, his true identity.  Bowing before him, they begged forgiveness but Rabbi Zundel consented only when they promised not to disgrace anyone ever again, even the most simply dressed person (Nesivos Or, 62).





99a   The aron hakodesh and the keruvim could not be measured.


Measure for Measure


A tradition from our forefathers attests that the aron hakodesh, with the keruvim, miraculously occupied no space: The Kodesh HaKodoshim in the First Temple was 20 cubits wide with the aron hakodesh at its center but if you measured from the aron to either wall, you’d still find a distance of 10 cubits, as if it stood in another dimension.  Rebbe Shlomo of Radomsk zt”l therefore remarked that the Tablets of the Covenant rested in the aron hakodesh because the Torah rests only in those who take up no space and behave humbly (Siach Sarfei Kodesh).


Rabbi Aharon of Krakow zt”l, whose father penned the Torah commentary Maor Veshemesh, was a great tzadik and a disciple of Rebbe Shlomo of Radomsk, where people called him Reb Oron, after the aron hakodesh.  Once, as the Rebbe was expounding his insights and interpretations of the Torah, the Chasidim nudged and pushed each other to get closer.  Taking notice, the Rebbe said, “According to the Gemara, all the furnishings in the Temple occupied space except the aron and the Tablets of the Covenent had to be kept only there.  Our Reb Oron also takes up no space.  He doesn’t push and keeps to himself but understands my Torah better than all of you” (Likutim Chasidiyim, p. 674).





98a   Anyone who shows off in a talis characteristic of Torah scholars… 


The “Genius of the Calendar” Goes to Vilna


The Chafetz Chayim zt”l always avoided being honored and often refused to wear clothing typical of a rabbi.  Once, at an event where he was greatly honored, he told a story about a villager who was just as ignorant as his companions but had a knack for figuring the calendar and foretelling the event of every holiday.  Printed calendars were hard to get then so the villagers revered him, gave him a prestigious seat in the synagogue and consulted him in all matters.  Once, he was passing through Vilna, the center of Torah scholarship for all Lithuania, and entered a synagogue for prayer.  Seeing some talmidei chachamim in a heated discussion of deep halachic significance, he told himself, “People call me a rabbi, so I’ll go hear them and decide who’s right.”  But on listening to the scholars, he retreated in deep disappointment, unable to understand a thing.  The same applies to anyone often praised who allows himself to be tempted to believe what people say about him: When he gets to the World to Come, won’t he be ashamed?  “Please, then”, the Chafetz Chayim concluded, “stop honoring me and don’t mislead me!” (Shimushah shel Torah, p. 148).





98a   He who is arrogant


Humility Supports Life


The ancient and respected community of Prague had a time-revered custom for their Chief Rabbi to serve as sheliach tzibur for Ne’ilah on Yom Kipur.  Rav Yechezkel Landa zt”l, author of Noda’ BiYehudah, was appointed as Rabbi of Prague in 5515 (1755) and, like his predecessors, agreed to lead the Ne’ilah prayer.  Aside from not being a practiced chazzan, he was unfamiliar with the town’s customary melodies and when he came to the words mechalkel chayim bechesed – “supporting life with kindness” – he intoned the passage in a rather strange tune.  One of the congregants, a mendicant with musical aspirations, grasped the new melody and the next day, begging from door to door, began to imitate the rabbi’s tune and motions, especially as the words fit his profession.  The leaders of the community warned him strongly, however, that if he continued his disgraceful imitation, they’d banish him from town.  The beggar then came to Rav Landa, who was known for his refined character, and described his dire situation.  He surely had not meant to dishonor the rabbi, he explained, but merely to earn a few coins by singing an appropriate passage.  Rav Landa then allowed him to sing his tune as long as he wanted and gave him a letter of recommendation, saying “The bearer of this letter may support himself with my ‘supporting life with kindness’” (Ketzeis Hashemesh, p. 143, citing Toledos HaNoda’ BiYehudah).
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