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108b The halachah giving preference to neighbors


Buying seats in a synagogue


Our sugya treats the definitions and halachos of a bar mitzra, an adjacent neighbor whose field borders yours.  If you offer land for sale, you must prefer selling it to a bar mitzra if he wants it. If two or more adjacent neighbors simultaneously compete for the premises, you must sell a same-sized portion to each (see bottom of 108b).  If an owner ignores a bar mitzra and sells his property to one who is not an adjacent neighbor, the bar mitzra may even evict the new owner, compensating him for the price at which he bought the property, and assume its possession.  The following case, judged by the Chasam Sofer, allows us to understand the basic source of this halachah.


Son-in-law v. neighbor for liquidated apartment A rich man became bankrupt and the beis din ordered him to relinquish his home to the creditors.  Fortunately, one creditor was his beloved son-in-law and the house was transferred to his possession.  The latter allowed his father-in-law to continue living there for free but just as the older man started to feel more at ease, his adjacent neighbor complained to the beis din that he had been mistreated: After all, he was a bar mitzra and the beis din, as receivers of the property, should have offered to sell it to him first.  However, the Chasam Sofer (Responsa, C.M. 11) refuted his claim, stressing that Chazal learnt the halachah of adjacent neighbors from the commandment in Devarim 6:18 “do what is upright and good”.  The owner of a field next to one offered for sale profits from buying it by enlarging his property and should be preferred but not if he thus harms the seller.  If, in this case, the beis din sells the home to the neighbor, he would evict the owner, who would become homeless.  The house should remain the son-in-laws’s for the previous owner’s sake, who is being allowed to live there, as the neighbor is also commanded to “do what is upright and good”! 


 (See Chasam Sofer, ibid, who cites more reasons as to why the principle of adjacent neighbors does not apply to such cases).


Buying a seat in a synagogue can become an ordeal to make people swallow their pride.  The poskim mention several interesting cases and a long-discussed difference of opinions as to whether the concept of adjacent neighbors pertains to such seats.  Should a person occupying a seat next to one being sold be preferred to buy it?  Some Rishonim (see Beis Yosef  C.M. 175:85) say the rule of bar mitzra applies.  Raavad writes that the idea is inconceivable regarding synagogue seats as the original principle applies if, by buying adjacent property, a neighbor expands his use to the added area.  An apartment owner, for example, may expand his premises to include a newly bought apartment next-door.  A congregant, though, doesn’t need and even cannot sit on two places and therefore does not have to be preferred (see Beis Yosef, ibid, who uses this explanation and Sema’, ibid, S.K. 99).  However, all agree that if a bench is too short for a certain number of congregants, they may buy a place next to them to expand their use and ensure their comfort.





109a As Rava said: “Teachers of small children…”


The halachah of dismissing workers


Our gemara states that workers in certain professions, such as shochatim or teachers of small children (melamedim), may be dismissed immediately if proven inept as the harm they do is irreversible.  


What sort of teacher should be dismissed?  Rashi (s.v. Makrei dardekei) asserts that a melamed who misteaches material, giving wrong explanations, causes irreversible damage as a pupil’s mistaken assumption is very hard to uproot (see Magid Mishnah, Hilchos Sechirus 10:7).  However, Tosfos (109b, s.v. Vesafar masa) hold that the actual harm is that while the pupils are being mistaught, their time is wasted whereas they could be learning correctly.  Shulchan ‘Aruch (C.M. 306:8) accepts both opinions and rules that a melamed who gives erroneous explanations or otherwise wastes pupils’ time may be dismissed.


May workers be fired arbitrarily?  The gemara apparently implies that we may dismiss a melamed only because of incompetence.  Is this rule correct and, if so, does it apply to all professions?  HaGaon Rav Moshe Feinstein zt”l (Responsa Igros Moshe, C.M., I, 75-77) addressed relevant cases and asserts that as the gemara allows dismissing such a melamed because he does irreparable harm, an employer must not dismiss a worker as long as he is beneficial and needed.  The principle is that if an employer and a worker reach an employment agreement, we assume they accept that the worker should be employed as long as he is needed.


Paytime ends an employment period: Still, the Chazon Ish (Bava Kama, §23:2) rules that an employer who hires a worker on a basis of a weekly or monthly salary must not dismiss him during that period.  At the end of each such period, though, the employer has no further obligation and may dismiss him.  Our sugya does not imply the halacha concerning treatment of workers but, rather, encourages communal leaders to immediately fire a shochet or melamed proven inept or untrustworthy and appoint a reliable, expert replacement (see ibid for an additional interpretation of the gemara).  


In conclusion, the Poskim (ibid, etc.) stress that these halachos apply only where there are no established customs or laws regulating the issue.  If, however, a  certain custom is prevalent, an employer and his worker are assumed to have agreed to follow it, as the Yerushalmi in Bava Metzi’a, Ch. 7, says: “Custom takes precedence over halachah”.  In other words, monetary halachos based on the assumed intentions of parties involved in a financial agreement are overruled by local custom as all transactions are surely intended to conform to that custom.





112a Do not delay a worker’s wage.


The tailor who made himself a suit


Our sugya clarifies the mitzvah to pay workers on time: A worker finishing a job during the day must be paid before sundown and one who does so by night must be paid before sunrise (‘Aroch HaShulchan, C.M. 339).  The Torah says: “On his day give him his wage” (Devarim 24:15).  An employer who fails to do so transgresses the prohibition of delaying a worker’s wage till the morning (Vayikra 19:13).  Our sugya asks if this prohibition also applies to someone who gives materials to an artisan and orders him to make something thereof, such as bringing cloth to a tailor to make a suit.  The gemara concludes that one who delays an artisan’s payment transgresses the same prohibition and the halachah was so ruled (Shulchan ‘Aruch, C.M. 339:6; see Sema’, ibid, S.K. 12 and Shach, ibid, S.K. 1).


A warm-hearted Jew in Levov pitied an indigent tailor who fashioned suits for the wealthy while having to go threadbare.  He purchased a bolt of luxurious fabric, brought it to the tailor and ordered a suit, meaning to leave it with him as a gift.  When the tailor finished the suit, though, his benefactor lacked the money to pay him and wondered if, then, he was guilty of delaying his wage.  HaGaon Rav Y. S. HaLevi Natanson zt”l, author of Shoel Umeshiv, decided there was no transgression and, aside from various points of halachic evidence, supported his argument with a profound interpretation of the verse  “do not delay [the reward for] the activity (pe’ulas) of a hired worker with you till morning” (Vayikra 19:13).  Many commentators have been confounded by this wording.  The prohibition is to delay a worker’s wage so why doesn’t the Torah say “the wage of the hired worker”?  According to the Shoel Umeshiv, when we give material to an artisan to fashion or repair, we take and benefit from the activity he applied to it.  The Torah therefore warns that the result of that activity – the finished item – must not be kept overnight without payment as the owner is taking the work without paying for it, thus exploiting the worker.  Back to our case, the finished suit is held by the tailor who actually even owns it; thus his benefactor could not be seen as exploiting him.  Still, HaGaon Rav Yaakov Bloy (Pischei Choshen, Hilchos Sechirus 9:24) remarks that the Poskim make no such distinction but imply that the prohibition of delaying wages pertains to hiring any worker.





113a He who lends to another


A pawned sefer Torah donated to a synagogue


Our mishnah treats the topic of a mashkon (“pledge” or “pawn”) taken from a debtor who fails to pay and rules that the lender must return it when needed.  A pillow, for instance, taken as a mashkon must be returned at night.  However, a pillow taken as a mashkon at the time of the loan does not have to be returned each night as the borrower gave it willingly (114b).  Our sugya cites other halachos applying to a mashkon taken after payment is due as opposed to that given at the time of a loan.  One halachah pertinent to all mashkonos is that the lender must not sell a mashkon by himself and take the proceeds in payment for the loan but rather must bring it to a beis din for valuation.  If a lender sold a mashkon without such valuation, the sale is invalid even if the price was correct (Teshuvos HaRosh; Shulchan ‘Aruch, C.M. 73:15).


A lender who thought he was clever ignored this halachah and almost suffered a great loss as a result of his actions.  When his debt was not paid he took an antique sefer Torah as a mashkon.  The debtor was later convicted of a crime and sentenced to prison for several years.  The lender thought he could what he pleased with the sefer and donated it with much song and ceremony to a synagogue.  Eight years later the debtor was freed and came to the lender to pay what he owed and redeem the sefer Torah.  Discovering what had occurred, he refused to accept the situation and appealed to Rav Yehudah Asad, who ruled in the debtor’s favor (Responsa Yehudah Ya’aleh, Y.D. 283). First of all, the donation was invalid as the lender was forbidden to change the proprietorship of the mashkon without valuation by a beis din and the synagogue administration was ordered to return the sefer Torah to the borrower.  Moreover, according to many poskim, the borrower was exempted from the debt as soon as the lender gave away the mashkon.  His action showed he despaired of ever collecting the debt and even the borrower’s wish to pay does not renew it!  Still, Rav Asad adopted the opinion of the Chacham Tzvi (Responsa, 144), that yeiush (despair) does not ca.ncel a loan, and ordered the debtor to pay.


(See Shulchan ‘Aruch 163:3 and Ketzos HaChoshen, ibid, S.K1; in our beis midrash, Rav Asad’s presumption that the lender despaired of collecting the debt was questioned: yeiush applies when something is assumed lost whereas this lender thought he was fetching his debt through the sefer Torah but never despaired of the debt.)


A mashkon on the Seder table: Mishnah Berurah (472, S.K. 6) cites Maharil’s custom to decorate a special table on the Seder night with prestigious, beautiful mashkonos deposited by gentiles though he ordinarily refrained from making any use of them. 


114b Gentile graves do not defile (do not cause tumah).


Our sugya recounts that Rabah bar Avuah met the prophet Eliahu in a gentile cemetery and asked why, being a kohen, was he was there.  Eliahu replied that Rabbi Shimon bar Yochai ruled that non-Jewish graves cause no tumah.


Being in a room with a dead gentile: Indeed, according to Rambam (Hilchos Tumas Meis 1:13), we are forbidden to touch a gentile corpse but “a corpse of a non-Jew causes no tumah under a ceiling  (ohel) and this halachah is a tradition (kabbalah) from Sinai”.  (We have translated ohel not as “tent” 


but as “ceiling” since, regarding the concept of tumah, it includes anything having the effect of a tent – even a tree or the eave of a roof; Rabbi Shimon supports his ruling with a verse from Yechezkel [34:31]; the halachah was surely known before Yechezkel’s era and the verse only shows that just as Yechezkel’s prophecy calls the Jews adam, the term adam in the Torah, at least 


after the giving of the Torah at Sinai, refers only to a Jew).  Kesef Mishneh remarks that Rambam learns this halachah from Eliahu’s statement in our sugya.  However, Tosfos (s.v. Ma sheyesaderu) hold that Eliahu did not mean to say that the halachah is according to Rabbi Shimon bar Yochai but merely replied so for other reasons – in fact, Eliahu did not directly answer Rabah bar Avuah’s question “Aren’t you a kohen?” (see Rashi, s.v. Lav kohen); Tosfos remark that Eliahu is not explicitly so identified and the Midrashim express different opinions.  Tosfos therefore maintain that non-Jewish graves cause tumas ohel (see Hagahos Maimoniyos, ibid, in the name of Sefer Yereim) and Shulchan ‘Aruch rules that we should be stringent and follow their opinion (Y.D. 372:2).


Is this prohibition in effect after the destruction of the Temple?  The difference of opinions among the Rishonim shows that the matter is far from simple.  The Noda’ BiYehudah (Dagul Meravah on Shulchan ‘Aruch, ibid) mentions that they disagreed as to whether a kohen may make himself tamei  from a grave or corpse in the post-Temple era as, anyway, we are all  tamei-meis (we cannot rid ourselves of that tumah as the required ashes of a red heifer must be prepared in the presence of the Temple [Bemidbar 19:4]).  Rambam (Hilchos Nezirus 5:16) and most Rishonim hold that even a kohen tamei must not expose himself to additional tumah and if he does so, must be flogged.  Raavad (ibid, 5:15) asserts that this opinion is unbased and implies that a kohen tamei may touch either a Jewish or non-Jewish corpse or grave.  As, then, for a kohen being in a room with a dead gentile, the issue becomes a sefek sefeika – a doubt within a doubt.  The first doubt, discussed by the Rishonim, is if a non-Jewish corpse causes tumah under a ceiling.  Even if it does, though, there is a further doubt as to whether a kohen tamei may or may not add to his tumah.  The halachic rule is sefek sefeika lekula – a doubt within a doubt is treated leniently – and the Noda’ Bihudah initially decided that a kohen should not be admonished for being in a room with a dead gentile.  In his next sentence he changes his mind: “Maybe Raavad only meant that there is no proof that the kohen must be flogged.  The issues are deep and cannot be expounded here but I no longer allow a kohen to be in such a situation”.  That is, Raavad may also agree that a kohen must not touch a corpse.  Indeed, Ramban (on Makos 21a) cites Raavad that a kohen tamei must not add to his tumah but is not flogged therefor.  


Why the Noda’ BiYehudah changed his mind: The Chasam Sofer (Y.D. 338) reveals why the Noda’ Bihudah changed his mind: “In my youth I served and learnt from the pious kohen HaGaon Rav Nasan Adler z”l.  In 5543 we passed through Prague and my mentor discussed Raavad’s opinions with the Noda’ BiYehudah…who then changed his mind and added another remark”.


Touching a dead gentile’s hand to cure a dangerous illness: The Chasam Sofer (ibid, 339) also records an incident of someone with a strange disorder that made him fall into pits, bodies of water and even fire.  The afflicted man heard that some books recommended curing the illness by touching a dead gentile’s hand and he did so and was healed.  The Chasam Sofer even allowed a dangerously stricken kohen to do the same.


Who buried the Raavad?: Raavad passed away in 4959 in Provence and, according to Rav Shlomo Ibn Verga’s historical record (in the list at the end of his Shevet Yehudah), “it was before Shabos and the kohanim dug his grave”.  Some understood this to mean that kohanim disciples of the Raavad took part in his burial. However,  Rav Bukvald, in his remarks to the preface to the second edition of Raavad’s Ba’alei HaNefesh, asserts that kohanim apparently only dug the grave but refrained from actually burying him.











From the Editor





Can’t Be So Easy





Two sullen gendarmes pushed aside the crowd as they led a group of shackled and forlorn Jews through the streets of a Ukranian town.  This was a frequent scene of the times.  Jews then suffered from the government, which treated them cruelly and arbitrarily. A fat bribe to the right authority was the only way to save them from excruciating torture or long imprisonment.  The group cleared a path through the market as people left their businesses to stare.  Their ripped clothing and torn beards showed what suffering they had undergone.


True to their traditional feelings of mercy, the bystanders rushed to the local rabbi and tearfully described the plight of the four Jews.  Accompanied by senior community officials, he went to the market to request contributions for the important mitzvah that had come their way, to ransom the incarcerated and return them to their families.  The community officials were already preparing appeals appropriate for each businessman.  Berel, for example, shouldn’t hear last week’s speech, used to fund Rechel the orphan’s chuppah.  Friday was the best time to raise funds.  The market was busy, sales increased and people’s hearts were open, thankful for the approaching Shabos.  Tuesday was the worst.  The market was slow, people subsisted on leftovers from Shabos and the stalls were emptier than at other times.  What could they expect from merchants just sitting and counting their cash over and over?  How could they part with what little they had?  The turnover would rise in the coming days but the merchants naturally wanted to keep what they’d chanced to eke out.





And this was Tuesday.  The rabbi and his aides would approach people only for the most urgent matters on such days but now they rushed to the market without even planning a campaign.  From experience they knew that some of those spying their approach would already be closing their shops but, to their surprise, no one, this time, was hiding.  The tanner, always busily cleaning and scraping his skins, set the example by thrusting out a bundle of coins.  “Yes”, he tearfully said, “I also saw those miserable people, chained and beaten.  May Hashem have mercy!”  The rabbi soon collected the required sum without his devoted gabbaim resorting to use even one campaign pitch – a wonder to all.  The news spread and the townsmen surrounding the four Jews held by obdurate officers loudly praised the Creator for a hastily achieved rescue.  





Suddenly the rabbi hurried toward the prisoners with his gabbaim  To everyone’s astonishment, a group of able-bodied Jews appeared from nowhere and started to beat both the policemen and the arrested while the rabbi silently encouraged them.  Soon everyone realized that these were no policemen, nor prisoners but a gang of imposters scheming to exploit the mercies of Jewish townsmen.  


“How could you know?” they asked the rabbi after driving the scoundrels from town, “Suddenly you got ruach hakodesh?”�”No ruach hakodesh and no prophecy.  My senses told me something illogical was going on.  The collection was too easy.  Everyone gave with open hearts.  The cash rolled in and people marched up to me to have a share in the mitzvah instead of my having to knock on doors as usual.  I understood that a mitzvah it just couldn’t be.  Mitzvos don’t come easy!  As for the rest – you could see by yourselves.”





Many writings on the Torah outlook stress that the more important a mitzvah is, the greater will be the difficulties encountered and the more we must devote efforts to observe it in the best way.  With Hashem’s help, in the next two weeks we shall finish learning tractate Bava Metzi’a and start Bava Basra.  The days before Pessach draw near with their crescendo of preparations.  Chores and assignments turn up all over but the regular Daf HaYomi shi’ur must be attended without compromise.  What’s really worthwhile doesn’t come easy.





With the blessing


 of the Torah,


The Editor
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110b   He who commands another to hire workers for him


The Reward for Faith


Our sugya explains that someone who hires a worker through a representative is exempt from the prohibition on delaying his wage.  Rebbe Heshel of Krakow clarified an apparently questionable midrash in the spirit of this halachah:�According to the Midrash, “Everything the Jews eat in this world is in reward for their faith”.  Why only for their faith?  Rebbe Heshel explains that, as we know, the Jews got the Torah from Moshe Rabeinu, Hashem’s representative.  We are thus not like workers hired by the employer who, if he fails to pay them immediately, transgresses the prohibition on delaying their wage.  At the announcement of the Ten Commandments, though, the first two, demanding faith in Hashem’s oneness and the denial of any other divine power, were given directly by Hashem and He therefore gives us our reward for them immediately in this world (Chanukas HaTorah, Yisro, #84).
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