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47b The Torah decrees that money is a means of acquisition.


A lottery winner who must share his winnings





Years ago someone bought a lottery ticket and later asked a friend for half of its purchase price.  After a while the ticket holder discovered that he won a huge amount and began to concoct ideas to rob the partner of his share.  After deep thought, he came to Rabbi Meir Auerbach, author of Imrei Binah, with a strong claim based on the statement of our sugya that chattels are not acquired by money but only by meshichah – i.e., when the purchaser pulls the article.  “You”, the ticket holder said to his friend, “did not acquire the ticket by meshichah but merely paid half its price.  You therefore never actually acquired it, so here – take back your money and we end the discussion!”  With that, he slammed half of the purchasing price on the table. The Imrei Binah (Responsa, Kinyanin, 5) said that if he’d research the sugya more closely, he would realise the futility of his claim.  


Our mishnah (44a) states that chattels are acquired only by meshichah, as opposed to mikarka’in (real estate, including anything attached to the ground) which are acquired with money, a document of transfer of ownership (shetar), or chazakah (physical display of taking ownership such as digging the ground or locking a door; see Mishnah Kiddushin 26a and Rashi, ibid).  Rabbi Yochanan and Reish Lakish, though, disagree as to the definitive method to acquire chattels decreed by the Torah.  Reish Lakish holds that the Torah stipulates that they are acquired only by meshichah, as in our mishnah.  Rabbi Yochanan maintains that the Torah approves acquisition of chattels with money but that our sages (Chaza”l) disqualified this method and substituted it with meshichah.  


The halachah was determined according to Rabbi Yochanan.  In his opinion, Chaza”l disqualified acquisition of chattels only with money in order to prevent a purchaser from suffering serious losses, such as the example in our sugya where the vendor tells him his wheat “got burnt in the loft”.  In other words, if a fire breaks out in the vendor’s storeroom, he would not act fast to save sold merchandise still on his premises.  He may claim they became subject to force majeure and the purchaser then loses both his money and goods.  Hence, Chaza”l decreed that an item belongs to the vendor as long as the purchaser does not take it into his physical possession.  In a fire, then, the vendor would hasten to save the sold item for if it gets destroyed, he must compensate the purchaser (and most Rishonim hold this opinion).


Back to the ticket, the Imrei Binah asserts that the above consideration does not apply if the vendor retains partial ownership of the sold item.  If a fire erupts in his storeroom, after all, he would quickly save it.  The decree against acquiring chattels with money does not apply to such cases.  Half the ticket was completely acquired when the partner paid for it and the vendor must share his winnings.  The Shoel uMeshiv, (3rd edition, 99) holds likewise and states that the above decree disqualifying purchases with money is not universal.  Holy books, for instance, may be acquired with money as anyone would endanger himself to save them from fire even if they are not his.  Remo (Shulchan ‘Aruch, C.M. 198:5) cites poskim who hold that an article may be acquired with money if it is safe from fire.  Acquisition with money was thus apparently nullified only if the purchaser’s property is exposed to risk.  The Shach (ibid, S.K. 9), though, disagrees and maintains that Chaza”l meant the decree to apply to all instances (see Responsa ‘Erech Shai, C.M. 198 and Pischei Teshuvah, ibid).





46b “Sell me that for these coins”


Fraud in the antique trade





Someone shows a fistful of cash to a vendor and says, “Sell me this item for this money.”  The vendor agrees but once the purchaser opens his fist, sees a paltry amount and claims the sale was in error (mikach ta’us) as he never meant to sell the item so cheaply.  The Amoraim disagreed over Rav Huna’s ruling.  Rav Aba holds that if a vendor agrees to sell something without checking the amount of money in the purchaser’s hand, he must sell it for that amount, no matter how much.  The sale is valid and Shulchan ‘Aruch rules likewise (C.M. 227:19).  Rabbah, though, maintains that the incident is considered fraud (onaah) and the vendor may claim mikach ta’us (see Tur, C.M., ibid and Remo).  As to the halachah, Taz (ibid, and approved by ‘Aroch HaShulchan, ibid, 2) states that the major opinion is according to Shulchan ‘Aruch.  


The above applies if the item’s value is obvious to anyone but the deal was vague.  There are other transactions, though, where an article’s value is utterly unclear.


Fishing rights in a river: Maharsham (Mishpat Shalom on Shulchan ‘Aruch, ibid) discusses a person who bought a grove to fell its trees.  After the work, he discovered the amount of wood was not as hoped and claimed mikach ta’us.  A similar claim was presented by a merchant who bought fishing rights in a section of a river.  To his disappointment, the poor quality of the fish could not provide him with a livelihood.  In both cases, however, Maharsham ruled that one who buys something not strictly defined must know that qualitative or quantitative changes may occur and agree that the sale is valid.  


Acquiring items at an auction: In the light of the above, the Shoel uMeshiv (4th ed., III, 137) states that one who buys an item on auction cannot demand cancellation of the sale, claiming that what he paid is above its real worth, as this manner of reaching a price is accepted at such occasions.


A Torah girdle for $10,000: In past generations a father would donate a cloth girdle (gartel or vimpel in Yiddish) to bind a sefer Torah which was placed over his son during his bris.  Merchants of Judaica now trade these items as antiques.  An antiquary once bought a vimpel for $10,000.  After a while, he wrathfully returned to the seller, claiming he had shown it to experts who were surprised at the high price he had paid.  They thought, he said, that it was not worth over $3,000.  The beis din judging the case inclined to rule that one who buys something from an antiquary must consider that it is worth much less than what he pays: The cost of antiques depends on several variables and a customer should consider that prices may be exaggerated.





48a He who punished the generation of the Flood


The curse “He who punished” (Mi shepara’): why and when





No one wants to face a beis din that would apply to him the classic curse known as Mi shepara’: “He who punished the generations of the Flood, the Tower of Babel, Sedom and Amorah and the Egyptians by the sea will punish those who do not keep their word”.  Chaza”l formulated this curse and meant it to apply to one who cancels a transaction.  We shall briefly relate to the source of this decree (takanah) and major opinions as to its application.


As we said, according to Rabbi Yochanan, the Torah decrees that chattels may be acquired with money but Chaza”l annulled this method.  One who pays for something, therefore, does not acquire it until he pulls or lifts it.  Many Rishonim (Rambam, Hilchos Mechirah, 7; see Rashba on our sugya who has his doubts) hold that Chaza”l instituted the curse at the time they disqualified acquisition of chattels with money to deter people from reneging on transactions agreed upon and paid for in order to prevent commercial chaos.


A son who summons his father to a din Torah: Poskim have always defined Mi shepara’ as a most serious curse.  Maharsham (Responsa, I, 40) even ruled that if a father sells something to his son and, after being paid, wants to cancel the deal, the son must not ask a beis din to curse his father as he is commanded to honor him.  He can only ask a beis din to inform his father that one who behaves so is usually cursed with Mi shepara’.  Lack of space prevents us from exploring all the parameters of the takanah.  We can, though, examine its meaning according to Noda’ Bihudah (Responsa, 1st ed., Y.D. 69) who suggests two possible explanations as to how it functions (according to opinions cited in Shulchan ‘Aruch):


The curse  is the alternative to upholding transactions: Acquisition by means of money is valid as long as he who wants to cancel the deal does not accept the curse.  If he wants to cancel it, he must accept the curse upon himself.


Acquisition with money is still not binding but Chaza”l decreed the curse to press the person wanting to retract on his word to carry out the agreement.  


Heirs who want to cancel a purchase made by their father: A practical difference between the two above opinions is expressed in a case brought before HaGaon Rabbi Chayim Ozer Grodzhinsky zt”l (Responsa Achi’ezer, III, 40).  Reuven paid Shimon for an article but died before he could acquire it by meshichah or hagbahah (lifting) and his sons wanted to cancel the transaction.  Application of Mi shepara’ to the heirs apparently depends on the above two opinions.  If acquisition with money is still invalid but Chaza”l apply the curse to the party who refuses to fulfill an agreement, we cannot apply Mi shepara’ to the heirs: The curse refers to a person who starts a transaction without ending it and the heirs did not start the deal.  If the takanah did not invalidate acquisition with money but applies to one who cancels such a transaction, he who does so is cursed even if he did not make the agreement and the heirs may be cursed.  HaGaon Rabbi Betzalel Zolti zt”l (Mishnas Ya’betz, C.M. 33) states that poskim dispute the issue.  The heirs must therefore not cancel the deal but if they do so, we must not curse them with Mi shepara’ as its application here remains in doubt.  (Rabbi Chayim Ozer ruled, though, that Mi shepara’ must never be applied to orphans; see ibid for his reason).





49a With a small gift


The importance of honoring an invitation to a bris





Our sugya treats a person’s obligation to keep his word.  One who fails to do so, such as if he promises to give something to another as a present and reneges, is declared untrustworthy (mechusar amanah) and is disfavored by the wise (above, 48a).  Ramban (Kiddushin 17b) scathingly defines our sages’ disdain at such a person and states that they “regard him as evil”. A person is so called, however, only if he fails to keep a promise another believed – i.e., only if he promises something reasonable.  If he promises something fantastic, he does not have to keep his word as Chaza”l assumed that the person promised never really believes it.  


A congregation that wants to cancel its obligation: A question pertaining to our sugya arose in a congregation that wanted to renege on an obligation.  The gabaim claimed they could not be called mechuserei amanah as they wanted to cancel a big gift and only those who renege on small gifts are so defined.  The halachah, though (Shulchan ‘Aruch, 204:9), was determined according to Mordechai on our sugya.  Maharsham (Responsa, VII, 191) therefore ruled that a congregation that promises a big gift is not judged like an individual. Poskim (Sema’, ibid) mention two reasons to distinguish between congregations and individuals:


People rely on promises made by public bodies, even in instances of large grants.


If a congregation pledges a lot of money, all the members share the obligation.  Each of them bears a reasonable share of the responsibility, a small gift whose presentation must be honored.  A “small gift” is an obligation to be believed.


Promises by the rich differ from those by the poor: Poskim (Chavos Yair, 45; Maharashdam, C.M. 128; etc.) also remark that a rich person who promises a gift is judged differently than a poor one promising an identical gift.  A gift deemed small by the rich may be considered very generous by the poor.  Still, a beis din does not force someone to keep promises: such behavior is not a halachic obligation but an appeal by Chaza”l to act honestly (Maharik, shoresh 118).


Announcing someone’s untrustworthiness in a synagogue: Rabbi Alexander Katz (HaAgudah,  Chap. 6, #66 and in Maharam Mintz, 39) comments that gabaim should announce that “so-and-so is mechusar amanah as he does not want to keep his word and is disfavored by the wise”.  The announcement should be made before musaf on Shabos to punish the person and deter the congregation from such behavior.  The poskim do not mention such a takanah and Rabbi Chayim Benbenisht, author of Keneses HaGedolah (204, comment 9:17 in the name of Mordechai on our sugya) states that it suffices for a beis din to inform someone that he is mechusar amanah.  Rabbi Yitzchak of Vienna, in his Or Zarua’, and other authorities (cited in Responsa Nechpah BaKesef, II, p. 265) indicate that even such notification is not obligatory.


A person should keep every promise: Someone who promises a big gift does not have to keep his word but the Peri Yitzchak (I, 51) and Rabbi Shneiur Zalman of Liadi (Shulchan ‘Aruch HaRav, Mechirah uMatanah, I) stress that he should behave piously and fulfill every promise.  Mordechai adds a profound insight: Someone who reneges on a promise of a big gift is not mechusar amanah but he must not behave so toward the poor as such a promise resembles a vow to give charity which he must surely keep.


Attendance at a bris or another social occasion?  A venerable person told Rabbi Yaakov Mordechai Breisch, author of Chelkas Ya’akov (Responsa, O.C. 24) that he had promised to attend a certain event.  Shortly before the occasion, though, he was invited to a bris planned for the same time.  Ideally, he should keep his word and attend the social event but Remo (Shulchan ‘Aruch, Y.D. 265:12) warns that “one who [is invited and] does not eat at a bris is like someone banished by Heaven”.  (Apparently, the gatherings were geographically far apart, preventing attendance at both, or perhaps late arrival at either would be insulting).  Rabbi Breisch remarked that the halachos of bris celebrations themselves prove he must give preference to the first invitation.  After all, Remo (ibid) adds that one who does not attend a bris because he wants to avoid certain unworthy people, is not obliged.  Hence, if attending a bris involves disgrace, he is surely not “banished”.  Failing to keep his promise to attend the first event would make him mechusar amanah, a shameful disgrace, and this fact obliges him.





49a    A righteous hin


Over 20% for a mitzvah





The Gemara in Kesubos (86a) states that repaying a loan is a mitzvah.  Rashi and Ran (ibid) hold that this mitzvah derives from the interpretation in our sugya of the verse: “Scales of justice, weight-stones of justice, an eifah (dry measure) of justice and a hin (liquid measure) of justice you must have” (Vayikra 19:36).  Hin (or hen) may also mean “yes” – i.e., if someone says “Yes, I’ll pay” he has a mitzvah to keep his word.  (Other sources for the mitzvah appear in Shittah Mekubbetzes, Kesubos, ibid, in the name of Ritva and Ra’ah and in Responsa Radbaz, II, 610; see also Tashbetz, I, 94).  As, however, the borrower pledges to repay the loan, there is apparently no need for a mitzvah to encourage him to do so.  Many explanations have been offered to show how paying off a debt could be just a mitzvah without being an obligation to keep one’s word  (see Responsa Mabit, I, 51; Beis Yosef, C.M. 107; Shach, C.M. 39, S.K. 2; Ketzos HaChoshen, ibid, S.K. 1).  Lack of space keeps us from presenting a long discussion but we shall mention a question once asked of HaGaon Rabbi Chayim Soloveitchik zt”l (Chiddushei HaGarach, Kesubos 86a, #129): 


Chaza”l decreed (Kesubos 50a) that a person must not spend over 20% of his assets to observe mitzvos.  If so, could it be that a borrower must not pay his lender more than that amount?  Of course not, but the Acharonim offer some fascinating explanations to solve the contradiction.  Rabbi Soloveitchik answered the said talmid chacham that a person must not spend over 20% of his assets for a mitzvah.  A borrower returns another’s money and must therefore pay the whole amount.











From the Editor





Why was Count Uvarov Angry?





This week we learn the sugya concerning the merchants of Lud.  It always brings a broad smile to members of our beis midrash who remember the story of Count Uvarov as told by Rabbi Naftali Tzvi Yehudah Berlin, known as the Netziv of Volozhin and author of Ha’amek Davar on the Torah.  The Netziv would relate the tale to his students to instill moral rectitude and love for learning


Czar Nikolai I, who ruled Russia autocratically, appointed his close advisor Count Uvarov as Minister of Education.  Known to be clever and wily, the Count possessed outstanding abilities and his advice was sought by many professionals, including Jews who considered themselves Maskilim.


The Maskilim, or self-professed “intellectuals”, set their goal to inculcate the Jewish masses with what they deemed to be European cultural values and their intentions eventually encouraged assimilation.  One day the Count was conversing with his acquaintance Dr Liliental, a maskil, when he was suddenly struck by a fascinating thought which he immediately presented for his friend’s consideration.  “I’d like to be familiar with this Torah you Jews study so much”, he said, “and I’d be glad if you’d teach me some pearls of its wisdom.”


Dr Liliental summoned some friends from among the Maskilim to his home to choose a sugya most appropriate for the sharpest Russian mind. The Maskilim pored through the tractates brought from the cellar, smoked their pipes and searched the memories of their youth.  “The sugya of yeiush shelo mida’as (finding an article whose proprietor has not yet relinquished ownership) in Bava Metsi’a doesn’t suit him”, remarked one of the elders.  “Its ideas and definitions are too fine for a thick head like Uvarov’s.”  “I also wouldn’t teach him the sugya of tekafo kohen (a kohen who forcibly took a portion intended for him)”, said a young Maskil who had just forsaken his people’s ways.  The shadows of the Maskilim, bent over their books, danced on the wall.  The flames in the fireplace burnt deep into the night as they argued, expressing their bitterness at Liliental who forced them to undertake such an arduous task.  As the day dawned, they noticed the traditional Jews of their neighborhood making their way to the earliest shacharis prayers.  Leaving the volumes on the tables, they went home to sleep, arranging to reconvene that evening.  They eventually accepted a suggestion of the eldest Maskil to teach the Count the sugya of the merchants of Lud.  It contains no basic Talmudic terms nor any interpretations of verses in the Torah but simply treats a calculated commercial transaction that sums up the merchants’ approach to a certain event.  The Maskilim cleared the room of all the tractates except Bava Metzi’a, a log was thrown in the fire and expecting to achieve an interesting goal, they learnt on, led by the eldest member of the group.  They sat for long hours, absorbing material and when they thought Liliental was totally prepared, warmly shook his hand and sent him to the Count. 


Liliental and Uvarov sat in the luxuriant ducal garden, the former excitedly holding his Gemara and the latter with quill and paper to record the principle points of the argument.  A cool breeze brushed Liliental’s bare head as he offered a fascinating explanation of the commercial considerations in the sugya, heeding the rules of proper oration as instructed by his comrades.  “Don’t wave your hands”, said one of them.  “He’ll look at them instead of your eyes and mouth and lose his concentration.”  “When you start a new topic”, counseled another, “try to speak with a deep tone lending a feeling of importance, as if everything is clear to you.  In a short while he’ll also understand.”  Using every morsel of advice, he delivered a unique presentation to the Count, who had long left his quill and paper to gaze open-mouthed at this representative of Jewish wisdom.  Liliental slowly noticed that Uvarov was blinking too much.  Assuming that something wasn’t clear enough, he summarized the topic from another viewpoint with growing excitement.  Trying to focus on the subject so well explained, the Minister’s veins bulged in his head and the faster his temples pulsed as Liliental neared the conclusion.  He stood to end his last sentence but before he could breathe a deep sigh of relief, the Count left his chair, slammed his mighty fist into an ancient tree and exclaimed, “I don’t understand!”  Liliental avoided Uvarov’s mansion for many weeks and even when he dared meet him, could not breach the barrier that had risen following the failed lesson.  Their friendship had not healed. 


When the Netziv would tell this story, he would notice his audience’s deep wonder.  After all, the Minister was known to be unusually astute.  Could he not really understand Liliental’s dissertation?  The Netziv, though, offered an explanation from the Gemara in Sanhedrin (59a): “The verse states: ‘Moshe has commanded us Torah as a legacy’: a legacy for us and not for them.”  The holy Torah is divine.  HaShem wrote it alone, created the world according to its blueprints and gave the great merit to study it and comprehend its deep secrets only to his special people.  Gentiles may sometimes learn it, understanding as much as they can or nothing at all.  A Jew, however, concluded the Netziv, earns special help from above if he toils in the Torah and strives to understand the depths of its secrets. 


Blessed is HaShem who has created us for His honor.  We must thank him each day for the great merit that has been our lot to participate in a beis midrash and keep a Torah study schedule for it is our life and the length of our days.





With the blessing,


of the Torah


The Editor
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Halachic discussions cited in this leaflet are only intended to stimulate thought and should not be considered  psak halacha.
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Words of the Wise











47a This was the custom in Israel for redemption and exchange….


On Redemption, Exchange and Shoes


A rich chasid came to Belz for a few days to spend Shavuos with Rebbe Yisachar Dov zt”l, a grandson of the Sar Shalom zt”l.  Preparing for the holiday, he met an indigent friend of his youth.  His shoes were torn and even their patches were undone.  The rich man’s merciful feelings were overwhelming and he immediately removed his expensive shoes, exchanging with his friend.


The incident became widely known and came to the Rebbe’s attention.  He astutely remarked that the rich man’s rare act of charity is hinted in the book of Ruth (read on Shavuos): “This was the custom in Israel for redemption and exchange…a person would remove his shoe and give it to another”.  Chaza”l stressed that giving charity has a dual effect.  First of all, it hastens the Redemption.  Secondly, the world is full of change: the poor become rich and vice versa.  One who gives charity, though, earns HaShem’s charity and He continues to support him.  The verse, explained the Rebbe, therefore mentions Redemption and exchange: even a charitable gift of shoes hastens the Redemption and changes the donor’s fate (Rabbi S. Y. Zevin, Mo’adim, p. 359).
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49a Even if you give them as much as Shlomo’s meal at the height of his reign, you don’t fulfill your obligation as they are children of Avraham, Yitzchak and Yaakov.





Our sugya relates that the son of Rabbi Yochanan ben Masya promised meals to his Jewish workers.  His father told him that even if he gives them meals like Shlomo’s at the height of his reign, he still does not fulfill his obligation as they are the children of Avraham, Yitzchak and Yaakov.  The commentator Ben Yehoyada’ explains that Shlomo under_


went a period when he was removed from his throne and had to beg bread from door to door, as described in Shir HaShirim Rabbah (Parashah 1). Rabbi Yochanan ben Masya therefore mentioned Shlomo “at the height of his reign” whereas these workers are descendents of Avraham, Yitzchak and Yaakov who served nobler meals to their guests than Shlomo’s: Avraham slaughtered three calves to serve a whole tongue to each angel and Yaakov offered Yitzchak two whole kids.
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