[image: image1.jpg]“iwsmﬁm 7519.&?;;\ , . f' I ' I)\{rJ
o

F

1 -
:_’! YN MY Y95
~
[ ]
o
v

57 A% PRY YR Y AN By
-

%
URRI- R ]
4 MAPT YT NYY 1TINY é‘
<
v o
7} Q9
(-2 N
5> 5 >
i L
PP 10°T "UIN1 12712 IR D1 R0 "ROZIR TN MORIA 7 017 977 1070 TN 77002 D 271





[image: image2.wmf]
[image: image3.png]








29 Teves 5762                          Bava Metzi’a Daf  52-58               בס"ד

















Vol. 138








( Bank profits from a period including Shabos


( Hiring a chazzan or ba’al tokea’ for Shabos or holidays


( How to pay for tevilah on Shabos


( Selling an unfit sefer Torah to a museum

















Contents of this issue:








( Kashrus precautions at a cannery


( Installing an air-conditioner in a rented home


( When the walls of an old building shook


( Is a passport judged like a promissory note?




















56a And from what is exempt for what must be tithed





Kashrus precautions at a cannery





Our sugya explains that when tithing produce, we mustn’t set aside fruit needing to be tithed as ma’aser (tithe) for fruit exempt from the commandment, nor use fruit exempt from tithing as ma’aser for that which must be tithed.  As an example of the latter category, one must not take fruit that has been tithed and reuse it as ma;aser for fruit to be tithed.  As an example of the former category, one must not use fruit grown in Eretz Israel as ma’aser for that grown in areas that may not be Eretz Israel.  The region south of the Negev, for instance, includes areas that are doubtfully Eretz Israel; produce grown north of there, in what is surely Eretz Israel, must not serve as ma’aser for that grown in the questionable zone.  The halachah was ruled accordingly (see Rambam, Hilchos Ma’aser, 14 and Shulchan ‘Aruch, Y.D. 331:71) and is relevant to kashrus supervisors (mashgichim) employed at plants that receive produce from different sources.  In his Bishurun (p. 41), Rabbi Mordechai Immanuel describes a typical precaution at such plants that came to the fore at a cannery.  A mashgiach noticed that some fruit was grown by non-Jews and therefore exempt from terumah and ma’aser while other fruit was grown by Jews, requiring the separation of terumah and ma’aser.  This is a classic example of exempt produce alongside that which requires the separation of terumah and ma’aser.


A similar case was brought to the attention of mashgichim at greengroceries.  The origin of the produce is sometimes unknown and the same sort of vegetable may come from two farmers.  One perhaps tithes his produce but the other not and we must not separate vegetables from one crate as ma’aser for all others of the same sort: the vegetables in the crate may have already been tithed and must not be used as ma’aser for others.  On the other hand, tithing each crate separately as it arrives, using only the vegetables in the crate, would take a very long time.  Nonetheless, Dayan Yitzchak Weiss zt”l (Responsa Minchas Yitzchak, IX, 119) remarks that greengrocers usually don’t get one type of produce from different sources.  We may therefore rely on the majority, as explained in our sugya, and regard all the produce arriving together as coming from one source.  (See Chazon Ish, Damai, 12:15, who holds that this rule is also valid for definitely untithed produce).  Still, Dayan Weiss adds that certain vegetables might occasionally come to a shop from different sources and we may suspect that a mashgiach used tithed produce as ma’aser for the rest.  Those, therefore, who take care to tithe their purchases at home deserve to be blessed.


The following instance, that occurred at a major fruit cannery, teaches how much attention must be paid to this complicated topic.  The owner of the plant asked the mashgiach to use leftover fruit as terumah and ma’aser, thus saving the more expensive fresher fruit, and the mashgiach agreed.  A kashrus expert later toured the facility and uncovered an astounding fact: The diligent mashgiach took care to tithe the fruit upon its arrival in the morning and as there were no leftovers at the time, would use fresh fruit as ma’aser for that shipment.  He “tithed” the second shipment, though, with leftovers from the first which, as we explained, mustn’t be reused!  This is another example of erroneously tithing produce needing to be tithed with that exempt from ma’aser (because, in this case, it itself was already tithed; the event and implications are described in Bishurun, p. 26).





56b [Renting] also is a sale for its day [i.e., rental period].





Installing an air-conditioner in a rented home





Our gemara asks if the Torah applies the prohibition against onaah (fraud, erroneous transactions and the like) to the rental of property as well as its sale.  The question stems from the wording of the verse concerning onaah: “When you sell anything sold to your fellow…do not deceive one another” (Vayikra 25:14).  The passage seems to indicate that onaah pertains only to sales but the gemara concludes that it also applies to rental transactions as they are regarded as temporary sales.  


A tenant of a rented home does not own it:  The Rishonim and Poskim indicate that the Gemara does not grant a tenant absolute ownership of a property he rents.  As proof, the Gemara (Avodah Zarah 15a) forbids a person to rent out his property for idolatrous purposes, as learnt from the verse: “Do not bring an abomination to your house” (Devarim 7:26). If rented property ceases to belong to its owner, the prohibition would not apply to him.  We see, though, that he must not bring an abomination to the premises he rents out as, in this sense, they are still called “your house”.


Articles found in a rented yard: Still, the Rishonim (Rashi, Bava Metzi’a 102a, s.v. “Bechatzer demaskir”; Rambam, Hilchos Sechirus 6:5 and Raavad, ibid) differ on the rights to lost items that fall into a rented yard.  Some hold that the tenant acquires them and poskim explain that this opinion is not based on the idea as if he owns the property.  Rather, the right to acquisition by means of one’s yard belongs to those allowed to use it.  One who rents the use of a yard thus acquires articles that fall into it (see Shulchan ‘Aruch 313:3; Sema, ibid, S.K. 5; Shach, ibid; Ketzos HaChoshen, ibid, S.K. 1).  


When the walls of an old building shook: A resident of Meah She’arim expanded his interpretation of a tenant’s non-ownership of rented property and treated a neighbor, renting an adjacent apartment, as a mere guest.  He installed a noisy air-conditioner in the wall of the building and the said neighbor demanded its removal, claiming its operation caused the walls to shake, as well as unbearable noise.  The air-conditioner, he added, was in an outer wall shared by all the tenants and its owner had no right to install it without everyone’s consent.  The owner of the air-conditioner claimed that he didn’t have to respond as his neighbor was only renting an apartment: his status granted him no ownership empowering him to complain against residents of the building.  The beis din, however, clearly explained that though rental is not defined as a sale, one must not deny a tenant the right belonging to the owner to present claims if his residential rights have been harmed (Piskei Din Yerushalayim, Dinei Mamonos, 2, p. 177).


A warning to tenants by the Chafetz Chayim: We emphasize that local practice rules in cases of rented property where conditions of the agreement have remained unclear (Shulchan ‘Aruch, C.M. 313:1).  The Chafetz Chayim appropriately warns (Ahavas Chesed, end of Part I) that all details of financial transactions should be stipulated in advance to prevent robbery or exploitation as local customs are often hard to verify and one of the parties may suspect the other of foul play.





57b It has no intrinsic value.





Is a passport judged like a promissory note?


�Our sugya explains that a promissory note (shtar) is not is not defined as an article subject to the obligations of safekeeping stated in the Torah (Shemos 22).  One who accepts responsibility to guard a shtar does not have to compensate its owner if it is stolen or missing.  The Gemara learns this rule from the verse: “If a person gives his fellow money or utensils to guard” (Shemos 22:6).  Obligations of safekeeping apply only to things with intrinsic value whereas a shtar serves to collect a debt but lacks any value of its own.  


Most Rishonim hold that even if someone is careless in safeguarding a shetar in a manner defined as neglect, he does not have to compensate the owner for damage (Tur, C.M. 301 in the name of Rif, Rosh, Raavad, Ramban and Rashba).  Rambam (Hilchos Sechirus 2:3), though, maintains that the Torah lessened a keeper’s responsibility for a shtar only in cases of theft or loss whereas he cannot be exempt in case of neglect, which resembles intentional harm.  Rambam concludes that “this law is true for those who understand and should thus be applied”.  Remo (Shulchan ‘Aruch, C.M. 301:1) rules that a keeper (shomer) of a shetar is exempt in case of neglect but the Shach (ibid, S.K. 3; #66, S.K. 122-126) determines the halachah according to Rambam.  


The following incident further elucidates the fine definition of articles with no intrinsic value: Long ago, someone lent another his passport which the latter then lost.  The Torah decrees that in such a case the owner may demand of the shomer to swear that the item was stolen or lost.  The borrower claimed, though, that according to our sugya, obligations of safekeeping do not apply to articles with no intrinsic value.  A passport, he asserted, lacks intrinsic value.  It just enables its holder to travel and, as such, he is exempt from taking an oath.  A local rabbi ruled in his favor but HaGaon Rabbi Shaul Yosef Natanson zt”l (Responsa Shoel uMeshiv, 1st ed., I, 38) utterly rejected comparing a shtar to a passport: A holder of a shtar does not need it for itself but only to collect a debt.  The debt exists without the shtar and an honest debtor pays even without it.  A passport, though, enables its holder to cross borders and he cannot do so without it: it is not only a means of identification but a means of transport.  As such, it has intrinsic value and the shomer must swear.


Selling a passport: Some hold, however, that one who damages a passport does not have to compensate the owner.  According to Nesivos HaMishpat (148, S.K. 1; see more material on this idea in Responsa Beis Yitzchak, E.H., I, 73, S.K. 9 and in Shach, 386), an article useful only to its owner, which he cannot sell to another, lacks marketing value and one who damages it does not have to compensate its owner.  Still, Orchos HaMishpatim (32:1) asserts an idea valid in his era when Jews concealed their identity to flee anti-Semitic regimes.  They needed others’ passports and as those documents were offered for sale, they should be judged as having marketable value.


58a He who hires a worker…





Bank profits from a period including Shabos





Our sugya explains that a shomer paid according to the number of days for which he takes responsibility must not demand payment for Shabos as our sages (Chaza”l) suspected that people would thus eventually conduct transactions on Shabos (Rashi, Kesubos 64a, s.v. “Kisechar Shabos”).  A shomer or hired worker, though, who is paid for a period of time, such as a week or month, does not have to deduct Shabosos from his wages as payment for Shabos is concealed (muvla’) in his overall wages.  Chaza”l forbade payment for Shabos only if a shomer is explicitly paid for Shabos and the halachah was ruled accordingly (Shulchan ‘Aruch, O.C. 306:4; see Remo as explained in Darchei Moshe and Shevus Ya’akov, I, 6 re monthly wages paid by the day).  


Hiring a chazzan or ba’al tokea’ (shofar-blower) for Shabos or holidays: Our sugya is the basis for the difficulty raised by Rabeinu Yechiel (son of the Rosh), cited by his brother Rabbi Yaakov (author of the Tur [585]), as to the Sephardic custom to hire a ba’al tokea’ for Rosh HaShanah.  On the other hand, the Mordechai cites Rabeinu Shemuel, who holds that the custom involves no prohibition.  The TaZ (Shulchan ‘Aruch, ibid) explains the different opinions but mentions that all agree that payment for doing a mitzvah on Shabos is also forbidden.  The basic example in our sugya concerns someone who guards a red heifer (parah adumah) on Shabos and must not be paid for such.  Rabeinu Shmuel holds that the prohibition pertains to mitzvos unrelated to Shabos, thus leading us to suspect that people might eventually conduct transactions on Shabos.  However, payment for performing mitzvos related to the Shabos or holidays, such as leading prayers as chazzan or blowing a shofar on Rosh HaShanah does not mislead people to think that other transactions are allowed on those days and is therefore permitted.


We must emphasize the ruling by Magen Avraham (Shulchan’Aruch, ibid, S.K. 7) that the prohibition includes renting items for Shabos and not only paying for human labor.  


Hiring a waiter for Shabos: The above halachah is especially relevant for those renting utensils or hiring waiters for a kiddush.  Chayei Adam (Hilchos Shabos, 60:8) suggests insisting that the waiter start work somewhat before Shabos or end it somewhat afterwards.  His Shabos work thus becomes concealed in the period of his work that extends beyond – i.e., before and after – Shabos.  Similarly, one who rents utensils must insist that the rental period start a few hours before Shabos (Shemiras Shabos Kehilchasah, 28:60).


Dayan Weiss discussed this halachah from a viewpoint relevant to anyone with a short-term deposit whose yield is calculated according to the number of days comprising the period of deposit.  Apparently, he must not profit from Shabos.  Dayan Weiss, though, asserts that banks do not calculate halachic days, from sunset to sunset, but commercial days – from noon to noon.  There is, therefore, no payment for Shabos alone.  Rather, hours of Friday afternoon or Saturday evening and Sunday morning are always calculated with and conceal Shabos.


A car rental period including Shabos: In a similar vein, Shemiras Shabos Kehilchasah (ibid, comment 134) states that one who rents a vehicle for a few days transgresses no prohibition if the period includes Shabos: Rental services calculate days from morning to morning and payment for Shabos is thus included in that for Friday and Saturday night.


HaGaon Rabbi Shlomo Kluger zt”l (Responsa HaElef Lecha Shlomo, O.C. 125) suggests that someone renting a room for Shabos without meals (such that he cannot conceal the payment in the cost of meals) should insist that the rental start somewhat before or end somewhat after Shabos.  


How to pay for tevilah  on Shabos: The above solutions are apparently impractical for Chassidim and others who go to a mikveh on Shabos before shacharis if they pay for the tevilah, performed on Shabos, after Shabos.  Still, HaGaon Rabbi Yechezkel Lando (Responsa Noda’ Bihudah, O.C., 2nd ed., #26) remarks that Chaza”l forbade payment for earning or hiring on Shabos.  If, though, a Jew incurred expenses on Shabos for another person, he may demand reimbursement, which is not considered payment.  Payment for tevilah includes reimbursement for the expenses of operating a mikveh.  The caretaker’s earnings are concealed therein and involves no transgression.  


In conclusion, we do well to quote Shulchan ‘Aruch (585:5) in regard to paying a chazzan or ba’al tokea’ on Shabos or holidays: “One who collects payment to blow a shofar on Rosh HaShanah or pray or read the [Torah or] Targum [according to the Yemenite custom] on Shabos or holidays will not see any sign of a blessing from such payment”.  According to Orchos Chayim (S.K. 13), this statement refers to one who doesn’t need the payment for his livelihood.  One who has nought to eat, though, does not have to reject such payment.





58b  Even one who sells a sefer Torah





Selling an unfit sefer Torah to a museum





Our sugya asks if onaah pertains to the sale of a sefer Torah.  Rabbi Yehudah holds that there can be no onaah in such a sale as the Torah is priceless.  The Chachamim, however, maintain that such a sale is, like that of other chattels, subject to onaah and the halachah was ruled accordingly (Rambam, Hilchos Mechirah, 13:13).  The Gemara (Megillah 26-27) explains that, according to all opinions, the owner of a sefer Torah must not treat it like chattels and sell it for profit: “Holy articles may be sold for a higher degree of holiness, but not a lower”.  Maharsham (Responsa, IV, 28) adds that a person who owns only one sefer Torah sins if he sells it as the Torah commands everyone to have a sefer Torah.  He further stresses that if a person has two sifrei Torah and sells one, he transgresses a rabbinical prohibition meant to prevent disdain for the mitzvah.  Chaza”l allowed a sefer Torah to be sold only in special circumstances, such as to finance Torah study, to wed (Shulchan ‘Aruch, Y.D. 270:1; E.H. 1:2), ransom captives (Magen Avraham in Shulchan ‘Aruch, O.C. 153, S.K. 9) or pay debts (C.M. 97:23).  One who sells a sefer Torah without such permission will not see any sign of a blessing from the proceeds (Megillah 27a; Rambam, Hilchos Sefer Torah 10:2).


Selling an unfit sefer Torah to a museum: A gabbai asked the author of Zecher Simchah (#144) if his congregation could sell an unfit (pasul) sefer Torah to a museum to exhibit to the public if the management promises to treat it properly.  The posek forbade the idea, citing halachic authorities that a sefer Torah remains holy even if disqualified to be read publicly.  HaGaon Rabbi Shlomo Zalman Auerbach zt”l added that even according to the opinion that an unfit sefer Torah does not remain as holy as a kosher one, we must suspect that a new management may treat the sefer dishonorably (Halichos Shlomo, Hilchos Tefillah, Ch. 12).


Auctioning a sefer Torah: In one of his responsa (#123) the Chacham Tzvi relates that when he served as rabbi of Amsterdam he saw that the gabaim would auction a sefer Torah for permitted purposes.  He protested against the custom, which dishonors a sefer Torah.  After all, the Torah forbids one to auction a Jewish slave and we must surely not behave so with a sefer Torah.  However, Shevus Ya’akov (II, 91) states that we mustn’t compare the two instances: A Jew would be  disgraced if he were sold like a non-Jew slave.  Auctions, though, are held to sell expensive items and an auction to sell a sefer Torah shows the congregation’s great honor for the Torah.














From the Editor





Never to Forgo a Lesson!





The Weisbrod family recently donated a memorial volume, Zichron Yehoshua’, to the Daf HaYomi beis midrash for lecturers.  Rav Yehoshua Weisbrod was cruelly killed a few years ago by a bloodthirsty band of Arabs in the Gaza Strip.  We were deeply impressed by an account of events that seem to characterize past generations and serve to teach us an immense lesson.


R. Yehoshua was awarded semichah at the age of 20 and was thoroughly familiar with halachic lore.  Members of his family relate that he would take a gemara and other learned works wherever he went and, while traveling, would listen to halachic cassettes.  His books and cassettes were found at the site of his murder.  A cassette was still playing in the car with Rabbi Zilberstein’s Purim lesson.  He diligently attended a daily Daf Hayomi session and gave shi’urim in his local synagogue.  As recorded in Zichron Yehoshua’, even on cold, rainy winter nights a bright corner remained in an empty Tel Aviv beis midrash where a man sat and warmed himself by the Torah light: R. Yehoshua reviewing his daily shi’ur with the mighty devotion that enabled him to withstand temptation.


After his marriage, R. Yehoshua lived in a noisy and congested street.  Disliking the neighborhood, he advertised his apartment for sale, hoping to buy another that would be a “meeting-place for the wise”.  Home prices were very low and the market was dormant.  One day someone came to see the apartment and, after discussing a price, asked to meet at 9:00 Thursday evening to close the deal.  R. Yehoshua replied that he would meet him anytime but then.  “At that time”, he said, “I participate in a daily shi’ur and cannot disrupt my schedule.”  The purchaser tried to explain that 9:00 was best for him but R. Yehoshua smilingly insisted that he couldn’t come.  “But Yehoshua”, replied the man, “you attend the shi’ur every day.  Surely you can make up what you miss this evening.  You cover so much each day that you mustn’t miss even once?”  “Yes”, Yehoshua answered patiently.  “I mustn’t miss even once.”  Still, the purchaser came to the Weisbrods’ home at 9:00.  The noise from the traffic had somewhat lessened as he knocked and heard someone approaching inside.  Expecting to see Yehoshua’s smile, he was surprised when a child invited him in, explaining that the homeowner would be glad to see him right after his shi’ur. The guest waited about 20 minutes and then left, muttering “With a person like that I don’t do business.  He can’t miss a session even once to sell an apartment?  Every day people sell homes?  What is it, like vegetables?  A house is sold once in a lifetime.  I just don’t understand.”  The man continued to complain as he quickly descended the stairs.


As promised, R. Yehoshua returned after his shi’ur without having to explain to his family that he had behaved correctly.  They clearly understood that no one suffers a loss from keeping a strict study schedule.  Ours is not to understand how the world must be conducted.  HaShem gave us the Torah and provides us with a livelihood and the two endeavors can surely never contradict or eclipse each other.


If the tale would end here, the lesson would be learnt.  R. Yehoshua’s rare and noble behavior should be praised and made known to all as that of one who internalized the words of the Sweet Singer of Israel: “TheTorah of Your mouth is better to me than thousands of pieces of gold and silver” (Tehillim 119:72).


Nonetheless, we cannot but reveal the satisfactory and fascinating end of the story.  A few days later, someone came to view the apartment and ask its price.  R. Yehoshua requested a high amount just to start bargaining but the Weisbrods were amazed when the stranger expressed satisfaction at the offer and even asked to buy all the furniture.  The deal was soon closed and the happy purchaser paid the requested price.  The masmid didn’t lose out.





With the blessing 


of the Torah


The Editor














Halachic discussions cited in this leaflet are only intended to stimulate thought and should not be considered  psak halacha.
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58a    He who hires a worker…


Teki’ah Gedolah


An exclusive hotel hired a ba’al tokea’ for a large sum.  When the moment arrived to prove his skill, he failed to produce even one decent note and after several tries, one of the congregation lost his patience, grabbed the shofar and blew it properly.  After the holiday, the ba’al tokea’ demanded his wage, claiming that since he mustn’t be paid for work on Rosh HaShanah, the management surely meant to pay him for rehearsing before the holiday.  The case was brought to Rabbi Zilberstein who immediately ruled that the wage was indeed for rehearsals, providing the ba’al tokea’ could later produce a teki’ah!


**************


58b Do not deceive one another.


Another Type of Deceit


Rebbe Naftali of Ropshitz zt”l used to say that the Torah indeed commands us to refrain from deceiving others and that is the halachah.  If, though, a person wants to observe the commandment outstandingly, he must take care not to deceive himself (‘Al HaTorah, II, p. 338).


**************


58b    He who shames another


Malbim or Malbin?


HaGaon Rabbi Meir Shapira of Lublin zt”l was sitting with his pupils and, as usual, his chiddushim and clever, uplifting interpretations flowed freely.  Suddenly, a pupil interrupted and said, “That last chiddush is explicitly mentioned by Malbim.”  “I don’t see any Malbim here”, replied Rabbi Meir, “but there sure is a malbin (insulter)!”


**************


58b   Regarded as having spilt blood


Permanent Shame


Chaza”l said that he who shames another in public is regarded as having spilt blood.  Ben Yehoyada’ comments that “blood” may appear in the singular (dam) or plural (damim).  Here Chaza”l used the plural damim as each time the insulted person remembers how he was embarrassed, he again feels shamed ad infinitum.


**************


59a He who shames another in public


When the Rebbe of Bahush Admonished a Rich Man


The Rebbe of Bahush, Rabbi Yitzchak Friedman zt”l, raised a poor orphan with partial leprosy in his home.  A wealthy man once visited the Rebbe and insulted the forlorn boy.  The Rebbe admonished his guest: “Chaza”l said that he who shames his fellow in public loses his portion in the World to Come.  Rich as you are, you probably think they meant only a person who shames his fellow and not someone inferior to him.  You made a big mistake.  Yehudah’s daughter-in-law Tamar chose to be burnt with her children to avoid shaming him.  Consider Yehudah!  If he hadn’t confessed but let her be killed, there could be no one lower than he and yet she refused to shame him.  You surely have no justification to insult an orphan!” (Bine’areinu uvizekeineinu, p. 105).
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