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68a You must not hire a shopkeeper (to sell your merchandise) for half the profits.


The historical development of the heter ‘iska


The heter ‘iska, hung at the entrance of almost every bank in Eretz Israel, is known to all, from housewives to businessmen.  In 5742 a local bank even proved its fairness by respecting a heter ‘iska and canceling half of a huge debt.  A client of the Bank of North America instructed a clerk to overdraw his current account and invest the amount in shares.  After a while the stock market crashed and the client became bankrupt.  Asked to pay the debt, he asserted that as the Bank had signed a heter ‘iska, he was exempt from half the debt and the Bank honored his claim.  Why?  The following explanation should solve the puzzle.


A heter ‘iska is a commercial contract between an investor and a businessman, formulated by halachic authorities over generations such that transactions performed in its framework do not infringe the prohibition against interest.  Some poskim (Tzemach Tzedek, Y.D.88, and see Chochmas Adam, 143:3 and Chelkas Ya’akov, III, 189) hold that one who signs a heter ‘iska without understanding all its clauses still transgresses the prohibition.  We must therefore attribute utmost importance to detailing and examining the problems that brought about the heter ‘iska and comprehending how it solves them.  We shall first list the contents of the clauses in a heter ‘iska and then examine each clause and how and why it was formulated.


Clause 1: The investor gives half of the amount to the businessman as a loan and the other half as a deposit.  


Clause 2: The investor will take the profits from the deposit and the businessman the profits from the loan.


Clause 3: The businessman gets a certain amount, determined in advance, for caring for the deposit.


Clause 4: The businessman cannot claim that the amount of the investment was lost to force majeure (oness) unless supported by two witnesses.


Clause 5: The businessman may claim that he is not at fault that the investment yielded no profit only if he swears a severe oath.


Clause 6: The businessman may avoid reporting the profits if he pays the investor a certain amount agreed in advance.


We now expand our explanation:  The Torah allows a person to deposit funds with a businessman to transact with the depositor’s money and they are permitted to share the profits.  The prohibition against interest applies only under two conditions (explained at length in our previous issue): (a) if the lender collects interest on a loan and (b) if the amount of interest is stipulated in advance (ribis ketzutzah) – i.e., if the lender guarantees his profit.  Neither condition pertains to a deal based on a deposit: The money is not lent and even if it were, the investor is not guaranteed to profit; any potential profit depends on the businessman’s success.  Such a deal is allowed by both the Torah and our sages (Chazal).  A cautious investor, though, would never deposit his funds in such a deal.  Not only would he be unsure of any profit but he would expose his original amount – the capital – to high risks as the whole amount of the investment could be lost by oness, i.e. not by the businessman’s fault.  Wary investors therefore devised a smart idea.  They demanded businessmen to pay them back their capital despite any state of affairs, even oness.  In such an agreement the capital is actually a loan: just as a debtor can’t exempt himself from paying a loan by claiming the money was lost by oness, the businessman can’t exempt himself from returning the capital to the investor.  The Torah still allows such a deal as there is no ribis ketzutzah: the investor, after all, is not sure to profit.  Chazal, however, barred collecting interest even if the amount is not determined in advance and such deals are therefore forbidden.


How, then, can we do business?  Chazal formulated a transaction (see Bava Metzi’a 104b, cited by Rashi on our mishnah), the heter ‘iska, that satisfies both sides without transgressing the prohibition against interest:


Clause 1 presents a half-half deal.  Reuven, for example, wants to invest $100 in Shimon’s business.  Chazal tell Reuven to stipulate with Shimon that he gives him half the invested amount (capital) as a loan whereas the other $50 are a deposit.  Consequently, only half of the capital is at risk as even if the entire capital gets lost to oness, the businessman is exempt from repaying that half given as a deposit. He still, though, must repay that half of the capital given as a loan.


Clause 2 addresses the profits.  The contract stipulates that the investor takes the profits accruing from the $50 deposited with the businessman and the latter takes his profits from that half of the capital given to him as a loan.  Neither, apparently, transgresses any prohibition against interest: The investor collects no profit from the loan but rather from that half of the capital which has remained his and was only deposited with the businessman.


Clause 3: Closer examination, though, shows that neither side has yet avoided the prohibition against interest.  Why does the businessman take care of the investor’s deposit for free?  Because the latter gave him a loan and his caring for the deposit is no less than pure interest!  Hence, the contract requires the investor to pay him a caretaker’s fee for the deposit. Thus, the businessman’s efforts to yield profits for the depositor are no longer considered payment for the loan.  This commercial agreement successfully served many generations of merchants in the Talmudic era.  Later economic growth demanded formulation of a heter ‘iska to guarantee an investor’s entire capital and not merely half of it (the half defined as a loan) and a certain amount of profit in advance, disregarding the success of the venture.  How can this be done without infringing the prohibition against interest?  


Clause 4: Later halachic experts added a special clause that a businessman is not believed to claim the capital was lost to oness, even if he swears the oath usually demanded of safekeepers (shomerim), unless he produces two witnesses.  Till the addition of the clause, a businessman could swear that the capital was lost to oness and thus exempt himself from repaying that half of the capital defined as a deposit.  Now, though, he must produce witnesses.  The risk to the capital decreased considerably as halachically acceptable witnesses to oness are seldom available.  Clause 4 solved the problem of the capital.


Clauses 5-6 guarantee an investor a certain profit specified in advance.  How is this not ribis ketzutzah?  The contract determines that a businessman is not believed to claim he invested the capital wisely but that it yielded little or no profit unless he swears a severe oath.  To avoid the oath, he must pay the investor a certain amount specified in advance.  No upright Jew, of course, would assume the responsibility of taking such an oath as he could rarely swear that an investment did not fail at least partially due to his judgment.  In all probability, then, he would rather pay the amount stipulated in advance.  An investor is thus guaranteed a return on his investment, not paid for the loan but for waiving his right to a profit report.


We can now understand the client of the Bank of North America.  The Bank, he claimed, had signed a heter ‘iska.  Hence, half the amount he borrowed (when he went into overdraft) was a deposit with him.  As the investment was lost to oness in a stock market crash, he was exempt from paying that half of the debt.  The heter ‘iska requires him to produce witnesses that he invested the funds in certain categories lost to oness but, in this case, the bank’s books show that the amount he borrowed was invested in shares that fell.  The claimant, then, admits to the oness and if the investor (the bank) is aware of the oness, the businessman is not required to produce witnesses.


The above explanation outlines the major clauses of a heter ‘iska.  Other clauses or details change according to the nature of each enterprise.





71a   He who calls another rasha’ (“evil”)


“Communist!” intended as an insult


Our sugya says that if someone calls another rasha’ (“wicked”), the person insulted may “ruin his life”.  According to some commentators, the Gemara allows the insulted to undermine his detractor’s livelihood, such as by opening a competing business.  Rashi, though, doubts that interpretation (s.v. “yored”): “It is hard for me to accept that our sages allow people to wreak revenge or ‘get even’”.  Still, Rashi in Kiddushin (28a, s.v. “rasha’”) adheres to the literal meaning.


Why may someone called rasha by another harm his livelihood?  Commentators explain that the Gemara (ibid) mentions similar halachos: One who calls another a slave is punished with niduy (a sort of excommunication); if he calls him a mamzer, he gets flogged.  By calling another a slave, the insulter includes him in the Torah’s imprecation: “Cursed is Canaan” )Bereishis 9:25) and is therefore placed under the curse of excommunication.  Similarly, one who calls another a mamzer hints that that person has or intends to sin by pretending he is not so and may marry anyone; the insulter is therefore flogged, as though he himself has transgressed such a prohibition.  One who calls another rasha’ also causes him considerable harm: “If your brother becomes [is becoming] poor”, says the Torah, “…support him!” (Vayikra 25”35).  Chazal learnt that this mitzvah excludes a rasha’, who do not deserve support.  One who calls another rasha’ in public or spreads such rumors prevents others from supporting him and the person insulted may therefore undermine his livelihood (Nimukei Rabbi Menachem meReseburk, s.v. “Din hakorei”; Shittah Mekubbetzes in the name of Rabbi Yonasan; etc.).  A person is not allowed, though, to undermine the livelihood of just anyone who calls him rasha’ but may only do so to one who spreads rumors that he rebels against the Torah.  About 450 years ago two people had a vehement argument.  One called the other names, such as “slave”, and the person insulted asked a beis din to flog his detractor, as the Gemara demands.  The question was sent to Rabbi David ben Shlomo Ibn Zimra (Responsa Radbaz, III, 480, in the name of the Geonim) who replied that as people give little importance to curses vociferated in arguments, such insults do not harm one’s reputation and are not intended by our Gemara.  Radbaz concludes, though, that “the insulter should be shamed verbally and warned to desist from calling another such a name…even if the other starts an argument”.


Still, one who always calls another derogatory names is excommunicated only if they are names specified by the Gemara.  Maharam Galanti (Responsa 33) therefore ruled that a beis din must not flog one who always calls another Salak-el-Din (apparently Saladin, the Muslim warrior who conquered Eretz Israel from the Crusaders) though one so dubbed is deeply hurt: “He is”, however, “regarded as one of the derisive scoffers who do not meet the Shechinah”.


 “Communist” intended as an insult: This question was referred to HaGaon Rabbi Moshe Feinstein zt”l in the McCarthian era when hatred for communism engulfed the USA.  People suspected of communist links had their reputations ruined and anyone so called was very insulted.  Such a person asked Rabbi Feinstein to allow him to undermine his detractor’s livelihood, as if he had been called rasha’, but was told that “communist” is not synonymous with rasha’ (Igros Moshe, C.M., I, 38): Many evil people are not communists whereas the detractor just implies that he forces his ideas on others in a communist fashion but is not necessarily a sinner.  Rabbi Feinstein also cited Rashi’s above comment that there is no explicit permission to undermine the livelihood of one who calls another rasha’.  In conclusion, we add the notion of some commentators that yored lechayav, usually understood as “ruin his life”, actually means that the insulted person may slap his insulter’s cheek: lechayav = “his cheeks” (see Tashbetz, Responsa, III, 204).





71a   “My people” or non-Jews – give preference to My people.


Is there a mitzvah to lend to non-Jews?


Everyone knows that the Torah commands a great mitzvah to lend to the needy.  Our sugya explains that if several people request a loan, the lender must obey an order of preference.  First of all, he must prefer a Jew to a non-Jew, though the latter offers interest.  Among Jews, he must prefer local residents and, if there are a poor and rich applicant, always the poor.  The Agudah emphasizes that the order of preference must be followed if a lender is equally confident of each borrower’s ability to pay a debt.  


According to our sugya, Chazal allowed only those needing interest from non-Jews for their basic livelihood to lend to them.  Other Jews may not do so in order to avoid contact with them or copying their behavior.  Still, the Rishonim (Tosfos, 70a, s.v. “Tashich”; Rosh) ruled that anyone may now lend to non-Jews and halachah was determined accordingly (Shulchan ‘Aruch, Y.D. 159:1), based on two reasons: (a) “Governments tax us” and livelihoods are hard-earned; (b) “We live among them and can earn nothing if we do no business with them”.  (Some remark that this reason no longer applies to those living in Eretz Israel; see Divrei Soferim on Shulchan ‘Aruch, ibid).  Rambam (Hilchos Malveh veloveh, 5:1) holds that a Jew who lends to non-Jews observes a mitzvah only if he charges interest, as the Torah commands: “Collect interest from the stranger (nochri)” (Devarim 23:21).  Raavad (ibid) maintains that he observes no mitzvah even then: the said verse just emphasizes the prohibition to collect interest from Jews and therefore says “Collect from the stranger”.  Meiri cites commentators that one who lends to non-Jews performs “a good deed and moral example.  If he comes to you, do not refuse him.  Still, there is no mitzvah to lend him gratis.”  This opinion is reflected in our sugya, which puts a non-Jew last in the order of preference for a loan.  If there is no mitzvah at all to lend to non-Jews, the Gemara should omit them entirely.  


According to all opinions, and even Rambam, one must still prefer to lend to a Jew, even if a non-Jew offers to pay interest.  Nonetheless, poskim disagree if a lender must prefer a Jew only if such preference would cause him a small loss or if he must still prefer a Jew at the cost of a great profit (see Ahavas Chesed, 5:5).  The Chafetz Chayim concludes that Remo seems to incline to the lenient opinion and also mentions (ibid, 3) that preference for Jews applies only to lender who does not earn his living from finance; one who deals in finance as his profession does not have to choose to lend to Jews.





66b   Does that mean to say that Rav Nachman holds…


A municipal regulation that caused a halachic dilemma


Our sugya lists instances where someone mistakenly renounces his claim to a debt or privilege owed him and discusses if an erroneous forgoing (mechilah beta’us) is valid or if the person who waived his right may still claim whatever purported to be owed him.  The Rishonim disagree as to the interpretation of the conclusion of our sugya.  Rashi (s.v. “Hacha halvah”) hold that mechilah beta’us is valid.  (See Ashri’s commentary as to Rashi’s distinction between mechilah beta’us and erroneous purchae [mikach ta’us]).  Tosfos and others maintain that mechilah beta’us, like mikach ta’us, is invalid and halachah was ruled accordingly (Remo, C.M. 241:2).  The following story serves to exemplify the parameters and application of mechilah beta’us.  


Reuven bought an apartment from Shimon, a contractor, and paid its whole price before moving in.  As customary, Shimon signed a declaration that he had no more financial claims and, if any debt be discovered, he thereby cancelled it.  After a while Reuven got a letter from Shimon’s lawyer demanding payment for installing street lights next to the building.  Angry at this new demand, he refused, of course, to pay.


Who must pay for installing street lights?  The litigants were heard from afar as they presented their arguments before the beis din (Piskei Din Yerushalayim, Dinei Mamonos, I, p. 151).  Reuven excitedly waved Shimon’s signed declaration canceling any further claim on his part while Shimon vociferated that the municipal regulation that contractors must install new street lights next to homes they build was effected just after he signed.  As, he asserted, he could not expect this regulation, his cancellation of future claims was mechilah beta’us and the homeowners must bear these costs which were not reckoned in the prices of their apartments.


If, though, we examine the idea behind the halachah that mechilah beta’us is invalid, we see that this reasoning does not apply here.  Someone may assert he was unaware of certain facts when he cancelled a claim but were he then aware thereof, he would not have cancelled it.  His assertion is reasonable as he based his cancellation on an error.  What, though, is the halachah if someone forgives another’s debt because he pities his awful poverty and, a day alter, the debtor gets rich?  May he reasonably claim that his canceling the debt was mechilah beta’us?  Of course not!  At the time he cancelled the debt he was not in error as he cannot claim he was unaware of facts: facts yet to be can’t be forgotten.  Reuven is right in asserting that Shimon’s forgoing was not mechilah beta’us as he was not unaware of any facts: the regulation was effected after his cancellation.  The mechilah is valid and the homeowners don’t have to pay for the installation.  


This reasoning applies if the law commands contractors to install street lights among their other duties to the city, such as land tax, etc.  The obligation is then Shimon’s and he may not therefore demand to raise the price of apartments: the prices were already finally stated.  If, however, the law requires homeowners to install street lights and contractors just do the work, Reuven has no claim: If Shimon would not install the lighting, the city would demand such from Reuven, who could claim nothing from Shimon who never assumed the responsibility to do the work.  Reuven must therefore pay Shimon the costs for doing a task demanded of the homeowners which has nothing to do with the sale of apartments.








From the Editor





Why the Old Woman Ate on Paper Plates





Rabbi N.V., a leader of the Jewish back-to-the-roots (teshuvah) movement, has seen and heard so many phenomena that hardly anything surprises him.  He has frequently dealt with strange cases and special missions.  When he returned to Eretz Israel with what even he called “an interesting tale”, his acquaintances’ curiosity was piqued.  


A rich American Orthodox congregation maintains a lively program of activities, including lectures by famous figures. Rabbi V. was invited to speak at a gathering attended by about 70 people.  They expressed general interest about events in Eretz Israel and particularly the various Orthodox communities.  When the speaker finished, everyone warmly shook his hand, heartily thanking him for the successful evening.


 “A man was waiting for me at the end of the queue”, recounted Rabbi V.  “His stare told me he had a question on the tip of his tongue and was already trying to guess my reply.  ‘I understand’, he said, ‘that you help many people to return to their roots.  Could you tell me the age of the oldest person you ever helped back to tradition?’”


Rabbi V. sat down and made a mental inventory of many images from different locations, colorful characters and strange events.  Reviewing them all, he concluded that the oldest person who ever approached him had not passed his 65th birthday.  “Apparently”, he remarked, “older people don’t like to change their lifestyle.  They feel too much time has passed to revolutionize their ways.”  The stranger removed his expensive hat and sat opposite.  “To tell the truth”, he said, “I’ve never dealt in this area.  I’m a good Jew, observe mitzvos and attend shul.  Now and then I donate to organizations that encourage people to learn and observe mitzvos. I myself have nothing to do with such things.  For many years I’ve been running a luxurious, unique golden age home.  Once some Department of Health supervisors came for an inspection.  They were tough, decisive and energetically spent a whole day with us.  They examined, investigated, observed, asked and even checked if we clean under the potted plants.  In short, eventually they knew all the nooks and crannies of the big building better than I.  When they came to the luxurious dining-room, we could see they were even more satisfied.  Noticing the many checkmarks on their long forms, I almost breathed a final sigh of relief, sure that we passed the inspection.


 “The chief inspector had already told his team to sum up the facts and finalize their report when they were accosted by a resident, a nonagenarian who survived both World Wars and, apparently, other adventures.  She complained about the meals, stressing that the food was excellent but was served to her on paper plates.  Everyone else, she claimed, was served with fancy porcelain and shiny silverware but she had to eat with disposable utensils.  The chief inspector, known never to smile, glared at me severely as I admitted she was right.  They looked at me and the woman, not understanding the situation.  Having no choice, I explained she was Jewish.  I couldn’t give her the same food as the others so I brought her meals from a Jewish restaurant and served them with disposable utensils.  ‘You understand’, I said, ‘I can’t maintain a kosher kitchen just for one woman.’


 “’My dear lady’, the chief inspector replied, ‘what do you want?  You’re Jewish and can’t eat the food served here or use the same dishes.  What can you do?’


 “’Right!  I’m Jewish’, she answered, ‘but I don’t care if I eat the same food like everybody.  It’s his fault!  Because he’s Jewish, he doesn’t want to give me non-kosher food.  I have no problem with it.  I ask you, as officials, to take care of the matter.’  What can I say?  They left immediately but the chief inspector sternly warned me that he’d be back after two weeks.  If the woman was still unhappy – ‘I don’t care why or how’ – he’d revoke our license.  Rabbi, that day I appointed someone in my place.  A whole night I sat with a group of young and talented people and quickly taught each one some of my tasks.  I became an expert lecturer, like Rabbis Neugerschal, Tehila and Amnon Yitzchak rolled into one.  Two whole weeks I tried to convince the old woman to eat only kosher food.  Her stubborn nature had become rock-solid over her 95 years but I used all my strength to convince her, citing all the midrashim I knew to change her mind.  Rabbi, I did it!  Two weeks later they returned and saw her eating on disposable dishes, happier than ever.  ‘I’m satisfied’, she said, ‘I cancel my complaint.’  


 “Rabbi, you told me you never met anyone over 65 who wanted to change his ways.  You said it’s hard for them.  You’re right.  Apparently, though, it all depends on willpower.  I changed the thinking of a 95-year-old because I wanted it so much.  I admit trying to convince her because I was afraid they’d revoke my license to run a home.  Within a few days, though, I felt I had a holy mission.  I pitied a forlorn Jewish soul, close to 120, who was prepared to eat treifos and my sincerity pierced the armor of her stubbornness.”


Rabbi V. finished his tale, nodding, “If you want to succeed, you can.  That’s true of anything, materially and surely spiritually.  To benefit, a person will strive and struggle him to attain his goal.  It’s all a matter of will!”





With the blessing of theTorah,


The Editor














Halachic discussions cited in this leaflet are only intended to stimulate thought and should not be considered  psak halacha.
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