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	Hemdat Yamim

Parshat Bechukotai 19 Iyar 5765

***************************************************

This edition of Hemdat Yamim is dedicated to the memory of

Leiser Presser ben R'Aharon Yitzhak and Bracha on the occasion of his third yahrtzeit, 24 Iyar, and members of his family who perished in the Shoah, Al Kiddush Hashem,

R' Meir ben Yechezkel Shraga Brachfeld o.b.m.

Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois

in loving memory of Max and Mary Sutker and Louis and Lillian Klein,z"l.

May their memory be a blessing!

*****************************************************************************************************************

Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.

 

What Does The Land Want?

 

In the tocheicha (rebuke and curse for the nation's sins) much is made about Eretz Yisrael. The Torah repeats that if Bnei Yisrael will not let the Land rest on the Shemitta year, Hashem will send them away, and it will get its "rest" (Vayikra 26:34 & 43). What does that mean? It sounds like the Land has the right to be left alone by us, as if there is some sort of adversarial relationship. The Alshich (ibid.:42) explains the pasuk that Hashem will remember the covenant with the forefathers "...and the Land I will remember" in a bizarre manner. He says that even though Hashem would like to return Bnei Yisrael from exile because of the patriarchs, He will balance that good will with the rights of the Land which we exploited and not bring us back too quickly. Does the Land not want us back?

On the other hand, we see that the Land's lot is tied up with our welfare as well. Rashi (ibid.:32) explains the pasuk "I shall make the Land desolate" as a favor for Bnei Yisrael, that other nations would not have success with the Land in our absence, apparently in order to make our return easier. The Land, which was commanded at creation to give fruit, remains a wasteland, in deference to a nation that does not even merit staying in the Land. So what does the Land want, and what are its rights?

Perhaps the key to this issue is found in Midrash Rabba (Vayikra 36:5) on the pasuk of remembering the patriarchs and the Land. The midrash compares the situation to that of a king who has three sons who are raised by one of his maids. When the king inquires as to the welfare of the children, he inquires about the maid's welfare as well. In other words, the Land is the nation's responsible caregiver, but it does not have special, individual rights. Its prominence comes from its ability to "raise" the nation. 

Yet the midrash refers to the maid as "one of his maids." In other words, she was not there for the children to stomp all over. Rather, she represented the king and the extent to which they respected her authority was indicative of the respect the children showed their father, the king. Such is the relationship between Bnei Yisrael and Eretz Yisrael. It is to raise us and we are to respect the boundaries Hashem put on our use of it. If we abuse it or abuse His authority in other ways, the Land will spit us out (see Vayikra 18:25). Yet, Eretz Yisrael will not flourish when the evil children are sent away. Rather, it is set aside for the time that it will be able to raise Bnei Yisrael once again. Any other use of it would be a demotion from its past and future high station.

Let us pray that the reunion between the nation and the Land continue in full force and strengthen, as we use it to better serve our and its Maker.

 

P'ninat Mishpat-

Mishpat V'halacha B'Yisrael- Part X

Liability in Indirect Damage (G'rama)- Harav Yedidya Kahane
 

The Rules and Procedures of our beit din have the following provision: "The sides agree and accept upon themselves that beit din may obligate payment even for indirect damage (g'rama) and preventing gains, according to the circumstances."

In principle, when one causes damage through g'rama he is "exempt from paying in the laws of man and obligated to pay in the laws of Heaven" (i.e. he has only a moral obligation to pay). So says the baraita, cited in Bava Kamma 55b: "R. Yehoshua said: There are four things that the one who does them is exempt to pay in the laws of man and obligated to pay in the laws of Heaven: one who makes a hole in his friend's fence before his animal; one who bends his friend's stalks in the way of a fire; one who hires false witnesses to testify; and one who knows testimony on his friend's behalf and does not testify." 

In these cases, because the damage is done indirectly, beit din cannot make the damager pay. However, it is forbidden to damage through g'rama (Bava Batra 22b). Therefore, the moral obligation to pay for the damage takes effect, and one is not forgiven for his sin until he does so.

In truth, we have found cases that appear to be indirect damage, where beit din can force one to pay, including the following cases: one who burns his friend's document, preventing him from receiving payment (Bava Kamma 98b); one who informs an unscrupulous person of his friend's property's whereabouts; some cases where a beit din renders a mistaken ruling. These g'rama-like cases are known as garmi.

Rishonim struggle to uncover the distinction between g'rama and garmi. The Ramban says that in a case of garmi, one is obligated by the Torah because it involved a positive action. Most Rishonim claim that the obligation is only rabbinic. Some (Rosh) say that garmi refers to cases of more immediate or more certain damage. Others (Ritzva) say that there are no consistent distinctions, but that the Rabbis decided to obligate a person in certain cases based on their prevalence or other factors. So rules the Rama (CM 386:3).

In our days, since much commerce is carried out "virtually," cases of indirect damage are common. Therefore, it is possible that one would automatically have to pay in such cases, according to the Ritzva, irrespective of the arbitration agreement. However, so as not to rely on this opinion, we ask the litigants to agree explicitly to pay even in cases of g'rama, as beit din sees fit under the circumstances.

Even when there is no monetary obligation in g'rama, one is obligated to remove the damage. At times the Rabbis make him accept in advance that if his actions will lead to damages he will have to pay for them (see Bava Kamma 114a). All of the factors we have mentioned find expression in our decision to create an actual obligation to pay for g'rama in our arbitration agreement. 

 

 

Moreshet Shaul

(from the works of Hagaon Harav Shaul Yisraeli zt"l)

Milking Cows on Shabbat - part I

(excerpts from Amud Hay'mini, pp. 258-270)

 

One of the challenges of the new Jewish settlement of Israel was to ensure that a Torah observant society could survive and prosper without compromising halacha. Meeting this challenge was one of the life dreams that Rav Yisraeli actualized. One area that needed solutions was the question of milking cows on Shabbat without making all the milk go to waste. Regular milking is included in the melacha (a full-fledged violation of Shabbat) of dash (threshing), which separates a food from a non-food. Barring a practical system, the viability of religious agricultural settlements' ability to compete in the market would be compromised. Three main systems have been used: 1) Non-Jews do the work; 2) The first milk that comes out is spoiled by chemicals in the receptacle. 3) The milking process is done indirectly. Each system has halachic advantages, disadvantages, and technical challenges. We present an overview of Rav Yisraeli's trailblazing ideas on the matter in a very abbreviated fashion. 

There is a milking machine that attaches two hoses, one inside the other, to the cows' utters. Only when both are secured does air pressure cause the milk to flow. One can attach one of the hoses so that a timer will automatically secure the second hose only after a certain amount of time. The question is whether a Jew may operate such a machine on Shabbat.

The first part of our analysis deals with the possibility of using a milking machine without time delays in such a way that the first milk to come out falls into a receptacle in which the milk is immediately rendered unusable. In such a case, it is not considered to be similar to the threshing process, where a usable grain is separated, for here the milk never becomes usable. The question is whether one can do a subsequent action to cause the continued flow of milk to enter a normal container. There are two issues involved here. Firstly, can one start a process of milking which is not immediately considered a melacha, with the knowledge that he will subsequently turn it into a melacha? The second question is whether it is permitted to do the second action, which turns the milking into a melacha from that point on.

The gemara (Sanhedrin 77b) seems to settle the first issue. If one throws an arrow at someone who is protected by a shield, the shield is removed before the arrow arrives, and the person is killed, the thrower is not liable as a murderer. This is the case even if the thrower removed the shield after throwing (ibid.). In the case of monetary damage, the thrower is likewise exempt (Bava Kamma 26b). So too here, the first action should not be considered a melacha because it is set up for the milk to be unusable. The fact that he plans to turn the action into a melacha should not change its nature retroactively. The concept that one who lights a fire is considered like one who directly damages, even though the damage only develops as the fire spreads, is not pertinent here. That is because the fire spreads without the need for additional action. In contrast, in our case, if no one chooses to act, the milk will continue to go to waste.

The problem is that according to Tosasfot (Bava Kamma 33a) the thrower is exempt only when he did not know that the protection would be removed. Although the Rashba understands differently, it seems that we do not have a consensus to allow attaching the machine. However, it seems, paradoxically, that the situation is more lenient when it is the thrower who removes the shield. Then, when he threw, he had the ability to do nothing and have nothing happen. In contrast, if he expected someone else to remove the shield, then his act and its consequences would be complete from his perspective from the outset. So, if the one who milks the cows is the one to transfer the receptacles, the first action of using the machine is not a melacha.

Next week we will discuss the second issue with this system.

 

 

Ask the Rabbi

 

Question: When many people have to make Birkat Hagomel (e.g. at times when many have traveled) the shul often has one person make the beracha on behalf of the rest. Can one person say thanks to Hashem for what he received and have it count for others?

 

Answer: The gemara's (Berachot 54b) story is the basis to answer your question. Rav Yehuda recuperated from a severe illness. Several rabbis visited him and said: "Blessed is Hashem who gave you to us and not to the earth." Rav Yehuda responded that they had exempted him of the need to thank Hashem (= recite Birkat Hagomel). The gemara asks how Rav Yehuda could have been exempted if he had not made the beracha himself and answers that he had answered, "Amen." 

The conclusion one can draw from this gemara is that a person can make Birkat Hagomel for others. Indeed the Shulchan Aruch paskens (Orach Chayim 219:5): "If one recites Hagomel for himself and intended to exempt his friend and his friend intended to be exempted, he fulfills the obligation even without answering Amen." The fact that Amen is not required should not be surprising, as the rule is that one who hears a beracha from his friend need only listen (Orach Chayim 213:2) although it is proper to also answer. 

So why does the gemara require Amen in its case. The Tur (219) cites his father, the Rosh, who says that the problem with Rav Yehuda was that the person who recited the beracha was not personally obligated to make the beracha, yet it was an appropriate reaction because someone he cared about was saved. Under those circumstances, he could not be motzi Rav Yehuda, but by answering Amen, Rav Yehuda was considered to have recited the beracha himself. R. Akiva Eiger (notes to Shulchan Aruch 219:5) says that the issue was that the language of the well-wisher who praised Hashem for helping someone else did not apply sufficiently to him (who should be speaking in the first person.) unless he answered Amen. (See more about the basis of these opinions in Kehilot Ya'akov, Berachot 17).

In any case, it is clear cut in the Shulchan Aruch that one can make Birkat Hagomel on his own behalf and have it carry over to another person. One can ask whether it is better to do it as a group or individually. In principle, when one can make a beracha on behalf of a few, it is better for one to do it. However, the Mishna Berura (213:12) points out that we usually do individual berachot, perhaps out of fear that either the one saying or listening will not concentrate appropriately. Piskei Teshuvot (219:17) says that the same applies to Birkat Hagomel and that this is the accepted practice. We agree that each person usually makes his own Hagomel, but only when there are only a few who need it. If many people need it, it is a matter of tircha d'tzibura (inconveniencing the congregation) and encourages talking. Thus, it is a common and perfectly acceptable practice for one to recite the beracha after announcing that all others should listen with the intent to be included.

Piskei Teshuvot (ibid.) makes another claim, which we take issue with. He says that the one reciting should do so in the plural, saying "sheg'malanu ..." (that Hashem granted us). His source for the matter discussed a case where there was a group salvation, not to a case where one makes a beracha for a personal salvation and others join in his beracha. If the Piskei Teshuvot were correct, one would have expected one of the Shulchan Aruch's commentators to point out that the beracha is different. In fact, the Shulchan Aruch's language strongly suggests not that way. He describes one who recites Birkat Hagomel "for himself and intends to exempt his friend." This clearly implies that his wording was appropriate for a personal beracha and only his intention connects him to his friend. Only in regard to the less formal response of the congregation ("Mi sheg'malcha..."), which is not discussed in this halacha of the Shulchan Aruch, does it make sense to use the plural form to include all of the people in the blessing of continued good fortune.
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