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The Right of Ownership on Body and Property

Harav Yosef Carmel

 

 

Our parasha, which starts with the laws of shemitta (sabbatical year) and yovel (jubilee year) continues to discuss a series of laws regulating commerce, including limitations on the practice of slavery. Let us summarize the halachot as they arise and find the connection between them.

1. The laws of shemitta, which forbid working the Land during that year, also mandate that all segments of society and the animals of the Land partake in eating the fruit that grows (Vayikra 25: 6-7).

2. In the yovel, all slaves are to return to their homes (ibid. 10-13).

3. In the context of the law of yovel that people return to the family plots that were sold, one must be careful to charge a fair price for the field (ibid. 23-24). 

4. There are additional limitations on the sale of real estate, including the ability to "redeem" a field that was sold (ibid. 25-34).

5. It is prohibited to lend money with interest, "for I am Hashem, your G-d, Who took you out of Egypt" (ibid. 35-38).

6. One cannot overwork his eved ivri (servant) and must set him free after six years or in yovel "for they are My servants, whom I took out of Egypt, they shall not be sold the sale of slaves" (ibid. 39-46).

7. One should make efforts to redeem a relative who was sold as a slave to a non-Jew "for to Me are Bnei Yisrael servants. They are My servants, whom I took out of Egypt; I am Hashem, your G-d" (ibid. 47-55).

What is the common denominator between all of these different laws? In truth, all of these laws are connected to the concept of yovel. Yovel represents freedom. A free person has the right to make acquisitions and to have sovereignty over his body and his time. The laws of our parasha give legal, halachic weight to these concepts. Along with this freedom, stresses the Torah repeatedly, our ability to be free stems from the exodus from Egypt that Hashem performed for us with great miracles. 

On this backdrop, let us review the aforementioned halachot. (1) Every seventh year the land is as if ownerless, as all have equal access to its produce, for indeed the Land always really belongs to Hashem. (2-4) There are limitations on the attempt to permanently take over another man's property or body, because one person cannot negate the basic rights of another. (3-5) One must ensure that he accumulates wealth in a fair manner, and the wealthy or sly should not use his power to get rich through usury or trickery. (6-7) If our fellow man is forced to sell himself into slavery, we are required to take steps to protect his Divine form, which calls for him to be free as soon as possible.

Let us pray that the basic rights engendered in our parasha will be kept through the principle that only a servant of Hashem is fully free.

 

 

Ask the Rabbi

Question: If I am unsure what day of the omer it is, may I count both possible days in order to "cover my bases"?

Answer: Several poskim mention that it is preferable to recite sefirat haomer with a minyan. Your question provides one more reason to do so, as someone in shul will certainly know the correct count. Nowadays, even people who are traveling (the case discussed in the poskim) can and should normally call someone to find out the count if they are in doubt. However, we will deal with the question, which still arises, and touches on important concepts.

The matter begins with the question of the Ba'al Hamaor and Ran (very end of Pesachim). They ask why, in chutz la'aretz, one does not count two different days of the omer each night in order to take into account the possibility that the second day of Yom Tov was the real day? In other words, when they recite day 5 in Israel, abroad they should be saying 5 and 4. They answer that since if one does this throughout the sefira period, he would have to count day 49 on Shavuot, this would be a disgrace to Shavuot, and so they didn't institute a count of doubt. The clear implication of these important Rishonim is that, in theory, it is possible to make a "double count" out of doubt, except when additional factors preclude it.

On the other hand, there are Acharonim (see Yabia Omer VIII, OC 45, who cites some) who give a more fundamental answer. They claim that it is not considered counting to recite contradictory numbers without knowing which is correct. Sefirat haomer, they reason, is not a mitzva to recite a text, which would allow one to recite multiple texts out of doubt. Rather, the mitzva is to give verbal expression to the knowledge of the correct day in the series. The Avnei Nezer (YD 248) seems to object mainly to reciting contradictory numbers. Some go further, saying that even if one guesses correctly and counts only the correct day, he does not fulfill the mitzva with the recitation because he guessed rather than knew.

Despite the appeal of the Acharonim's logic, the prominence of the Rishonim's opinion seems to outweigh theirs (see D'var Avraham I, 34). Therefore, if a person remains in doubt, he can perform a double count and continue a normal count with a beracha upon finding out the correct one on a subsequent night (Yabia Omer, ibid.). (Remember that it is a machloket whether one who did not count or counted wrong one night can count on other nights with a beracha). 

The remaining question is whether one can make a beracha on the double count while he is in doubt. There are two hesitations. Firstly, as we saw, some question such a counting's validity, and we avoid making berachot when there is a question whether the mitzva will be done properly (safek berachot l'hakel). Secondly, if the first number recited turns out to be wrong, it might be considered a hefsek (a problematic break) between the beracha and the correct number. This may depend on the nature of a hefsek and whether something done to try to fulfill a mitzva but turns out to be improper creates a hefsek (see Mikraei Kodesh, Pesach II 67). Rav Kook (Orach Mishpat 126) has an idea to obviate the problem, which could work in at least some cases. Although (or because) it is hard to decide on the matter, we suggest that one refrain from a beracha if and when he is forced to make such a double count. (Lack of a beracha in no way disqualifies the mitzva.)

When carrying out such a count, it is better to try to decide which number one thinks is more likely to be correct and recite it first with as much conviction as he can muster. If one is anyway not making a beracha, it is proper to break for several seconds between the first count and the second. If the counts are separated, it is possible that the Avnei Nezer and others would not consider it a self-contradictory count.

 

 

 

P'ninat Mishpat -Mishpat V'halacha B'Yisrael- Part IX

A Corporation as a Litigant (II)

 

Par. 9 of our beit din's Rules and Procedures relates to a corporation as a litigant: "A. The litigants recognize the principle that a corporation has rights and liabilities and can sue or be sued. B. The litigants recognize the principle that corporations have limited liability. Therefore, claims are made in relation to the corporation's assets, not those of its representatives, who act in its name, or of its stockholders, unless beit din decides that the corporation's director, representatives, or shareholders are personally responsible. C. Subject to that which is stated in subsection B, the litigants relinquish any possibility of making claims on assets that are beyond those of the corporations."

 We discussed last time the machloket among Acharonim regarding the status of a corporation, which legally is characterized by the concept of limited liability. Does halacha view a corporation as a case of classic joint ownership or does there exist an independent category for a joint venture of people who operate and have financial interests in it without ownership?

In most instances, this question is not pertinent in regard to the protection from personal liability of one who acted as a corporation's representative. Along with and included in the set halachot of the Torah for civil law, there are Torah-recognized mechanisms that can create halachot. One is the concept of dina d'malchuta dina (the law of the land is the law), whose exact parameters are complex and disputed (we discussed the matter in the past). A somewhat related concept, whose use is widespread in many areas of halachic civil law, is  "hakol k'minhag hamedina" (everything follows the practice of the region) (Bava Metzia 83a). One context is the work conditions that apply when the sides made no explicit agreement in advance. The concept applies to varied agreements between people without discussing details, on matters where there are clear societal norms. 

One who does business with a corporation is aware that both the law and the societal norm usually preclude the ability to sue individual employees, officers, or stockholders or receive payment from their personal assets. Thus all agreements, including loans, investments, sales, etc. include an implied agreement to the concept of limited liability.  Therefore, in the great majority of cases that come before a beit din, the corporation's legal status should be recognized by halacha even by those who, in regard to ritual matters, do not view it as an independent entity.

In order to cover other cases and remove any doubt, we have included the concept of accepting limited liability in the arbitration agreement. However, we left the possibility that in certain uncommon cases, when someone who represented the corporation hid behind the "corporate mask" to act irresponsibly or criminally, we can hold him personally responsible for his actions.

 

 

Moreshet Shaul

(from the works of Hagaon Harav Shaul Yisraeli zt"l)

"Please, Hashem, Save" - (based on Zeh Hayom Asa Hashem, pp. 28-29)

 

Our Rabbis taught us that in telling the story of the Exodus from Egypt, we "start with the negative and finish with the positive." One cannot appreciate the enormity of the Divine Mercy without seeing it within a continuum of events. We will properly see the miraculous, uplifting, positive events that occurred only if we view them in the context of less positive events, whereby each is instructive about the nature of the other.

So too, in our times, there are two historical events that are intertwined and occurred within incredible, frightening proximity. The first is the horrible holocaust, with unspeakable horrors that occurred to our nation as a whole. It was such a demonic plot to annihilate a nation, carried out both with cold calculations and with passionate sadism. The second event, which transpired on the heels of the first, was the rejuvenation of a nation through the establishment of a sovereign Jewish state on the ashes of the holy martyrs. We went from the deep pit of being a nation upon which it was decreed to have no right to even exist to the great heights of having a sovereign state, whose doors are open to the remnants who escaped the merciless sword. In this case also, it is necessary to begin the story with the negative before getting to the positive.

In the text of Hallel (Psalms of Praise) we say: "Please, Hashem, save; please, Hashem, give success." Both of these requests are recited twice. Let us understand these prayers as above, starting with the negative and building to the positive. At the depths of despair, the request was for simple salvation. What more could one ask for when most Jewish men, women, children, and infants were in the constant shadow of imminent, cruel death. The prayer for success became relevant after the head of the serpent was cut off and we were blessed with our own homeland. We ask Hashem to give success to our defenders in the great challenge of our generation. Give us success so that our nation will know to follow the correct path. Give success that we may prosper in all of our national endeavors.

The significance of the double language can be understood from what our Rabbis (Berachot 6b) tell us in regard to the prophet Eliyahu's double plea to Hashem to hear him. Eliyahu asked that Hashem answer him with fire from the heaven (to prove that Hashem is G-d) and that the people assembled would not say he used witchcraft to do so. A similar thing can be said about our plea for salvation. Not only did we need to be saved, but we also needed not to be tempted to say that the salvation was a chance event. "'Would it not have been for Hashem', shall Israel say" (Tehillim 124:1). We should recognize and verbalize that had it not been for Hashem, our cruel enemy would have succeeded in wiping us out totally. 

The same duality is true of the request for success for our Jewish state. Not only do we need success, but we need to know that the success comes from Hashem. If we do not recognize that, then it is possible that the blessing will turn into a curse and that the venom of anti-Semitism, which that wicked man sowed in the earth, Heaven forbid, will reemerge.

The lesson we should learn from the painful past to the present is that there is a chasm that separates between Bnei Yisrael and the nations of the world. There is something innate within us that makes us foreign, misunderstood, and hated. There is no explanation of the essence of the Jewish people except through its Torah. We need to follow it in all of its details, to know it intimately, and to love it. Only when we learn how to cling with all our might to the Torah of the living G-d will the success that we see in the Land of Israel be a double success. We will then not only receive Divine Blessing, but we will know to Whom to attribute it. We will thus also know how to build the present of independence into a State that is rooted in the laws of Moshe and Israel.
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