

               


Dear Friends,
Please take a moment to read our attached newsletter describing the exciting new developments at Eretz Hemdah. Wishing you a happy and kosher Pesach !

Eretz Hemdah

_______________________________________________________

Hemdat Yamim

Bamidbar 26 Iyar 5765

*******************************************
This edition of
Hemdat Yamim is dedicated to the memory of
R' Meir ben Yechezkel Shraga Brachfeld o.b.m.
Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois
in loving memory of Max and Mary Sutker and Louis and Lillian Klein,z"l.
May their memory be a blessing!
****************************************************************************************************************
Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.
 
 
A Place in the Count
 
In describing the future of his offspring, Hashem told Avraham to look at the sky and try to count the stars. Just as one cannot count the stars, so too Bnei Yisrael would not be able to be counted (Bereishit 15:5). Can Bnei Yisrael and the stars really not be counted? In our parasha, Hashem told Moshe to count Bnei Yisrael, at one of the heights of Jewish history. Regarding stars, Yeshaya describes Hashem as the One who created the stars and "brings forth their legions by number, He calls to all by a name" (Yeshaya 40:26). In Tehillim (147:4) it similarly says: "He counts a number for the stars, to all He gives names." Let us learn about the special type of counting that applies to Bnei Yisrael and the stars.
The Malbim, in his sefer, Eretz Hemdah, makes the following observation. The stars' positions, in terms of our observation from the ground, change in two ways. They move as a unit from east to west [as the earth rotates]. Individual stars also change their positions in relation to each other within the cosmos. This dichotomy points at the double identity of the star, as an integral part of the tapestry of the sky's legions and as an individual world unto itself. The difference between the two p'sukim hints at this. One pasuk refers to the name (singular) of the stars, whereas the other refers to their names (plural). Names connote identity, so the former hints to their joint identity and the latter to their individual identity.

The Malbim says that the same is true for members of Bnei Yisrael. The individual is counted as an integral part of one grand number. On the other hand, the pasuk, "ish ish lamateh" (literally, each man to a tribe) hints that each individual is considered like an entire tribe. A Hasidic approach to this concept is based on a halacha. When a single object that is counted by unit (not measured by volume or weight) is lost in a large mixture, it is not batel (rendered halachically insignificant). So too, the individual in Klal Yisrael is counted, and thus his individual character remains intact.

The double count also reminds us of the counting of the days of the omer. On one level we have 49 days, each of which is equally necessary to fulfill the mitzva and to reach Shavuot. On the other hand, the Kabbalists have attached to the seven days and seven weeks characteristics, such as chesed, gevura, etc. We too, are equal individuals, who are broken up by tribe and family, and by personal attributes and history.

One can also answer the contradiction about the ability to count by saying that Hashem can count the stars (as the p'sukim describe) and the nation, but man cannot. There are many stars that we cannot see, certainly not with the naked eye. Also the more we shine light at the sky, the fewer stars we can see. Inter-personally also, the less we shine our own light at others' domains and the finer the "equipment" we develop to observe them, the more we will discover other people and the light they are capable of shining.

 

P'ninat Mishpat-
Mishpat V'halacha B'Yisrael- Part XI
Payment for Costs of Adjudication
 
The Rules and Procedures of our beit din have the following provision: "The sides obligate themselves to pay for the expenses of adjudication and the lawyer's fee, as beit din will decide, at its discretion."
On the matter of payment for the costs of adjudication there are ostensibly contradictory gemarot. Sanhedrin 31b brings a machloket whom we listen to when litigants cannot agree whether to adjudicate locally or at a regional court. R. Elazar says that since it is illogical to make someone pay a lot of money to go adjudicate over a small amount of money, they should go to a local court. Tosafot (ad loc.) understands from here that a litigant is not compensated for travel expenses.

The gemara in Bava Kamma (112b) says: "An officer of the court is believed like two witnesses regarding a ban [on one who refuses to come to court] but not in regard to a document on the matter, because he will obligate him money, for he will have to pay for the cost of the scribe." We see then that a litigant must pay for expenses that were incurred in the process.

The basic distinction between the gemarot is that Sanhedrin is talking about a normally run case, so there are no provisions for payment. Bava Kamma refers to a case where a litigant refuses to respond to a summons, so he has to pay for expenses incurred by his improper refusal. Regarding this distinction's parameters, there is a machloket among Rishonim.

The Rashba (Shut I, 940) limits the payments to those encountered by beit din, whom the problematic litigant must reimburse. However, expenses incurred by the other litigant, including suing him in secular court, he would not be required to pay because it is a case of g'rama b'n'zikin (indirectly caused damages). In contrast, the Maharam Rottenberg (Shut IV, 497) says that a litigant must pay for the other litigant's expenses incurred due to his refusal. He limits the payments to those that beit din authorized the other litigant to outlay. He does not have a carte blanche, and beit din should investigate whether a given sum of money was justified.

The Shulchan Aruch (Choshen Mishpat 14:5) first brings the idea that there is not generally payment. He then brings two opinions on whether he has to pay the other side for the costs of his refusal to appear. The Rama prefers the opinion that he has to pay for authorized expenses. Until now, we have discussed only payments for he who refused to come to court. The Tumim (14:6) expands the concept of payment to a case of a frivolous claim or one who knowingly lied and thereby caused the other litigant to have to pay extra. However, all agree that in the case of an honest disagreement, the losing side does not have to pay the winning side's expenses.

Since the parameters of this matter are disputed, our arbitration agreement includes the sides' agreement to leave the matter up to the beit din's judgment based on the circumstances. 

 

 
Moreshet Shaul
(from the works of Hagaon Harav Shaul Yisraeli zt"l)
Milking Cows on Shabbat - part II
(excerpts from Amud Hay'mini, pp. 258-270)
 
[Last week we discussed the possibility of beginning the milking process on Shabbat so that the milk goes to waste and switching receptacles later on so the rest can be used. We showed that the original hook-up to the cow is not a melacha (a full-fledged violation of Shabbat), since barring further action, the milk will be removed from the cow in a way that it will be inedible.]
 

The question now is whether adjusting a valve so that milk will end up in a container where it can be used is a melacha. Such a consequence of the action of adjusting a valve seems equivalent to the case of one who directs the flow of water so that it drowns someone. The gemara (Sanhedrin 77b) says that if the water flowed directly to the victim (koach rishon), the culprit is liable. So too, in our case, the flow into the clean container is direct, and the one who adjusted the valve is considered to have done the melacha. The Biur Halacha (on 252:5) learns from that gemara to the laws of Shabbat that one who makes water flow into a watermill violates the melacha of grinding if the grinding begins right away. The Magen Avraham (cited there) distinguishes between putting grain into an operating mill, which he says is not a melacha, and having the water operate the mill where grain was already put, which is a melacha. By understanding the Magen Avraham's distinction, we can shed light on our question. 
If, as the Biur Halacha says, we can compare the culpability regarding Shabbat and damages and murder, then the Magen Avraham is difficult. The gemara (Sanhedrin 77a) states that if one brings to and ties a person down in a dangerously hot place, he can be guilty of murder. The same is true by damages. Why isn't bringing grain to a mill analogous? The Magen Avraham must assume that, in some ways, Shabbat is more lenient than the other areas. 

However, we find sources to the contrary. If one throws something up in the air, and the wind blows it so that it damages, he is exempt. If one throws threshed grain into the air on Shabbat and the wind separates the chaff, he violates the melacha of winnowing, because on Shabbat the Torah obligates for thought that brings a melacha (Bava Kamma 60a). On the other hand, the gemara (Shabbat 120b) says that one who causes a fire to go out by g'rama (indirect action) does not violate a melacha just as a person who enters a bath with Hashem's name on his skin does not violate erasing His name. We can reconcile the apparent contradiction based on the Rosh's comment that winnowing is an exception, because the nature of that melacha is throwing grain to the wind. In regard to other melachot, we do say that g'rama is not a violation of a melacha. The problem, though, still remains, as follows. In regard to the operation of a watermill, the Magen Avraham considers putting the grain in as g'rama regarding Shabbat, whereas the sources view it as direct regarding murder and damages.

The Rashba seams to make the following distinction. Regarding entering the bath, the erasure may not take place right away, and delayed erasure is g'rama. The same is so regarding Shabbat, even if the effect begins immediately. So why regarding murder, is a person culpable even if the victim died in the heat only later? We must distinguish between issues. The main issue regarding damages and murder is the result; the action and its mechanism are secondary. Regarding Shabbat and erasure, the main issue is the action. Therefore, the action has to cause the effect more immediately and directly. If so, one cannot learn from damages to Shabbat. Adjusting a valve could obligate damage payment, but it is not considered a melacha. Further investigation [we will skip the details] shows that this matter is a machloket among Rishonim. Therefore, in practice, we cannot allow a system whereby one closes a valve to cause the milk to be kept, as, some Rishonim rule that this is a Torah prohibition of causing a melacha by means of a koach rishon. 

 

 
 
Ask the Rabbi
 
Question: I know that in order to answer to a zimun (a joint bentching, or reciting of Birkat Hamazone) the third person needed does not have the same requirements as the first two. Could you give me some specific parameters?
Answer: You are correct that there is a difference between the first two and a third. This is primarily because two who ate together form the basis of the zimun, even though they need a third in order to actually do the zimun. The main distinctions are in the following areas, which we present one by one.

Looking for a zimun- It is desirable for two who eat together to make some effort (within reason) to include a third to eat with them so that they can make a zimun (Shulchan Aruch, Orach Chayim 193:2). Similarly, seven should preferably look for another three to do a zimun of ten, with Hashem’s name (Mishna Berura 193:12). We do not find that one has any reason to look for another two for a zimun.
Forcing a third to answer- If two are interested in bentching and the third is not, the two can require the third to take part in a zimun (Shulchan Aruch 200:1). Even if the third does not respond, they fulfill their obligation of zimun, although the third does not, if he did not respond (Mishna Berura 200:3). One person who is ready for Birkat Hamzone cannot demand of the other two to answer for him, although they can if they want. 

If one bentched without waiting- If three ate together and bentched without a zimun, they lost the opportunity to do so, even if one of them has not yet bentched. However, if only one bentched and two did not, then they can do a zimun, which the third can respond to even after having bentched (Shulchan Aruch 194:1). However, if the third ate something other than bread and recited a beracha acharona (blessing after eating), they cannot include him in the zimun (Mishna Berura 197:9).

What they ate- Zimun is only for Birkat Hamazone and not for other berachot acharanot. Thus, two must have eaten at least a c’zayit (app. half a slice) of bread. However, a third person can answer the zimun even after having any food or drink, other than water (Shulchan Aruch, Orach Chayim 197:2). However, some Rishonim say that this is the case only regarding turning a regular zimun into a zimun of ten. According to them, if two ate bread and one ate fruit, they cannot do a zimun (ibid.). To stay out of doubt, Sephardim avoid the situation where two who eat bread together invite a third to eat something other than bread (other grain products are a question). If it happened that two ate bread and one ate something else, then they should do a zimun (ibid.). The minhag among Ashkenazim is that if the third prefers not eating bread, it is fine to give him something else to eat or drink and use him for the zimun (Mishna Berura 197:22).
Joining after the first two basically finished eating- The three must be united in their eating in some way, in terms of time and place. Yet if two ate together and a third came after they finished eating but had not yet bentched, he can create a zimun with them under the following circumstances. That which the third needs to eat is as above. Even if the two are not going to eat any more, they can still be united in their meal if they halachically may eat and would eat at least a little more if they were served particularly tasty food (Shulchan Aruch 197:1). If they already made preparations for Birkat Hamazone that preclude their continuing the meal (such as mayim acharonim- the details are beyond our present scope) then they cannot do zimun together. In a case where the two are still considered within their meal and the third concludes what he is eating, they may not bentch without zimun. However, if the group neither started nor finished together, they need not do a zimun (Mishna Berura 193:19). However, if they want to do the zimun, the two may use the latecomer even if he has not concluded eating (Piskei Teshuvot 193:6).
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