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Hemdat Yamim is dedicated to the memory of

R' Meir ben Yechezkel Shraga Brachfeld o.b.m.

 

Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois

in loving memory of Max and Mary Sutker and Louis and Lillian Klein,z"l.

May their memory be a blessing!
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Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.

 

Waiting For What is Half Yours

Harav Yosef Carmel

 

     The matter of the settling of half of the Tribe of Menashe on the east bank of the Jordan is one of the Torah’s great riddles. The general idea is mentioned a few times, but its background is not clearly explained. 

     Only the Tribes of Reuven and Gad are reported to have requested a portion of land in that region. They were initially met with Moshe’s sharply negative reaction, calling them “a culture of sinful people.” How then was Menashe able to arrange things so smoothly? The Netziv posits that Moshe initiated the matter in order to try to strengthen the religious level of the settlement of the East Bank and that parts of the Tribe of Yehuda were also involved. 

     However, if we search for scriptual hints, we may be able to suggest a different, novel thesis. The Tribes of Reuven and Gad were relegated to the other side of the Jordan not just per their request. Rather, it was appropriate for them to be away from the rest of the tribes, because they were firstborn who were pushed off from using that status. Reuven was Leah’s firstborn, and Gad was Zilpah, Leah’s maidservant’s first. What about Menashe? Menashe was also pushed out of the status of firstborn, as Yaakov delegated special prominence to his younger brother, Ephrayim. Yet Mehashe did not just have the status of Yosef’s less prominent son. Rather, Yaakov had given the two of them a special status as his honorary sons, not grandsons. In that way, Menashe is not the firstborn of Yosef, meaning that he was pushed off, but a regular son of Yaakov. Since there are two ways to look at the matter, half of Menashe received a normal portion of land in Eretz Yisrael, and half received a portion among the pushed-off firstborns.

     The idea of pushing off the firstborn who was not destined to have that status was known from the time of the forefathers. The only complaint against Reuven and Gad was that they did not wait for the Land’s capture and division along with the rest of the nation before claiming their portion. Bnei Menashe did not prematurely request their portion and, therefore, Moshe gave it to them without criticism.

   Furthermore, it appears that the sons of Menashe, lead by Yair and Machir, treated this section of the East Bank as belonging to them from the time that Yosef was viceroy in Egypt. This is hinted at in our parasha. The pasuk says: “Yair ben Menashe went and took … and called the Bashan on his name, Chavot Yair, to this very day” (Devarim 3:14). What does it mean, “to this very day”? After all these events seem to have happened in the time that Sefer Devarim was written. Yet the words imply that they happened long before. We may then assume (an idea that has other indications) that the parts of Menashe took areas of the east bank of the Jordan long before. It was thus natural that Moshe should assign those areas to these families as the nation prepared to enter the Land. (See Y. Kil’s introduction to Da’at Mikra of Divrei Hayamim).   

P’ninat Mishpat

Mishpat V’halacha B’Yisrael- part XXI

“We Do Their Agency” / Harav Yedidya Kahane

    Last week we saw the sugya in Gittin, dealing with the concept of shlichutayhu ka’avidinan (=shl-ka). This means that we do the agency of semuchim (=sem), those with full ordination, who no longer exist. We saw that it is needed in all monetary matters when beit din imposes its authority on the parties. Ostensibly, the idea of shl-ka is that when the non-sem judge, it as if the sem are judging. We will now investigate whether that concept is Torah law or a rabbinic institution.

    At first glance, shl-ka works like any other shelichut (agency), which is a Torah concept that one’s agent is like himself. However, this is a difficult contention for a few reasons. Firstly, the Torah set the level of expertise needed to judge, and halachic devices cannot transfer expertise. Secondly, the rules of agency apply only when the one who makes the agent is still alive when the agency is carried out. Thus even if shl-ka can explain the working of a non-sem court when sem exist, it should be impossible in our days when there are no sem.

    Rishonim disputed the use of shl-ka for conversion. The gemara (Yevamot 46b) derives that conversion requires a beit din of three. If a full-fledged beit din is required, sem are also required. How then can we do conversions in our times? Tosafot (Gittin 88b) says that it is based on shl-ka from previous generations. Again we must ask: how can one be the agent of another who is not alive? The Rashba indeed rejects the possibility of using shl-ka here, claiming that it is not an area of halacha where the Rabbis have the ability to alter a Torah law as they can by monetary affairs and even matters of marriage. It is clear, then, that the Rashba views shl-ka as a rabbinic concept, which is more limited in scope. He says that while conversion requires three, there was never a need for sem. According to the Rashba, while the results are those of agency, the mechanism, as a rabbinic institution, need not fit the rules of shelichut. But how does it work from the Torah according to Tosafot?

      The Ramban says that there is a difference between adjudicating before non-Jews and before a beit din of Jewish non-sem. He says that if the two sides want to go before non-sem and accept their ruling, they may do so. However, before non-Jews it is forbidden even if the sides agree and even if in a given case their rulings are identical to ours. If so, whereas the prohibition to adjudicate before a non-Jewish court is more absolute, the prohibition of non-sem courts is just an issue of authority. Therefore, there may not be a need for a full shelichut for non-sem. The nation can decide by means of its beit din in Israel in the time of sem that adjudication could continue even when there would be no more sem. With that authority, they can continue judging with their own abilities without the need for actual shelichut, which we saw is problematic.

Moreshet Shaul

(from the works of Hagaon Harav Shaul Yisraeli zt”l)

Honor of the Deceased, the Grave, and Reinterring- part III

Study of a Cadaver; A Grave That is Damaging the Masses

(based on Chavot Binyamin, siman 25)

Studying a Cadaver- The Chatam Sofer (YD 336) says that studying a cadaver to gain medical knowledge is a form of receiving benefit from the dead and is permitted only to save a life. This is even without the problems of defiling the dead in cases of dissections. The Chazon Ish (208:7) questions this presumption in regard to seeing alone, which is also not something that one pays for, and therefore, there is no palpable benefit.

   The mishna (Nedarim 35b) says that even if Reuven is proscribed from receiving benefit from Shimon, Shimon can teach him certain areas of Torah. The gemara explains that this refers to areas where one is not allowed to charge money to teach. The Ran (ad loc. 37a) explains that the learning itself (beyond saving of tuition) is not a problem because the performance of a mitzva is not halachically categorized as (worldly) benefit.

   One can ostensibly infer from the Ran that the acquisition of knowledge in a non-mitzva context counts as benefit. However, the cases are not comparable, as regarding teaching, the teacher actively toils, thus making it considered that he is giving benefit. In contrast, the cadaver does nothing as the information is accrued. One can suggest a proof from the halacha that while the complete laws of misappropriation from hekdesh (holy assets) do not apply to sight, there is a rabbinic prohibition to enjoy seeing such things (Pesachim 26a). However, one can distinguish that there one benefits from the sight itself, whereas here the sight only brings about knowledge that is helpful elsewhere.

   Practically, the Chatam Sofer is correct since one does not see alone, but usually touches and moves the remains. This is similar to the halacha that blowing and thereby hearing a shofar is benefit even though the sound per se is similar to sight. So too, we must distinguish between looking at a cadaver and using it through physical contact.

A Grave That is Damaging the Masses- The gemara (Sanhedrin 44b) says that one may exhume a body from a grave that is damaging the masses. Afterward, the gravesite is tahor (pure) but is forbidden in benefit. Rashi explains that the situation that arose is not capable of removing the Torah prohibition of benefit that existed. 

   The Shulchan Aruch (Yoreh Deah 363:5) based on the Yerushalmi broadens the discussion. If a roadside grave is causing damage, it can be removed even if it was made with the landowner’s permission, but the site is forbidden in benefit. If the road pre-dated the grave, the area is permitted in benefit. In the latter case, a prohibition cannot be created in a place that is used for the masses (see Shach 364:13). This is so even if the burial was done in a private field, if it was done so that impedes the masses, which is still improper. It follows that even in the case where the masses encroached upon the gravesite and there is now public damage, it is permitted to at least exhume the body. Although the deceased “acquires the right” to stay where it is, that is not qualitatively different from the rights of a live person, who can, at times, be forced to move to prevent damage to the masses (see Bava Batra 24b). 

   In this regard there is no distinction between an individual grave and a cemetery. The damage involved can include the public’s ability to appropriately develop an area. Of course, any necessary exhuming must be done with the greatest respect for the remains. 

Ask the Rabbi

 

Question: Could you please explain how to handle the transition from Shabbat into Tisha B’Av (which falls on Motza’ei Shabbat) regarding Seuda Shlishit, Havdalah and changing clothes?

 

Answer: Seuda Shlishit: The baraita cited in Ta’anit 29a says that one may eat as extravagant a meal as he wants on Shabbat. The Tur (Orach Chayim 552) brings minhagim that one is allowed and would do best to curtail the Shabbat meal. This is especially so at Seuda Shlishit, which is, in effect, the Seuda Hamafseket (the last meal before Tisha B’Av, which usually has special elements of mourning). However, these considerations are countered by the need to avoid displaying mourning on Shabbat. Therefore, there are no real restrictions, even at Seuda Shlishit (Shulchan Aruch 552:10). However, the mood should somewhat reflect the coming of Tisha B’Av, as long as it does not bring on clearly noticeable changes (Mishna Berura 552:23). One important halachic requirement is that one must finish eating before sunset (Rama, ad loc.).

Havdalah: One says Havdalah in tefilla or separately in the declaration of “Baruch Hamavdil…” which enables him to do actions that are forbidden on Shabbat. Havdalah over a cup of wine is done after Tisha B’Av (Shulchan Aruch OC 556:1). If one forgot to mention Havdalah in Shemoneh Esrei, he does not repeat Shemoneh Esrei even though he is not making Havdalah over wine until the next day. Rather, he makes the declaration of Baruch Hamavdil (Mishna Berura 556:2). Unlike Havdalah during the Nine Days, where we try to give the wine to a child (Rama 551:10), after Tisha B’Av an adult can freely drink the Havdalah wine (Mishna Berura 556:3). The beracha on besamim (spices) is not said this week. On Tisha B’Av it is not appropriate, because it is a reviving pleasure, and one, in general, makes this beracha only on Motza’ei Shabbat. 

     The beracha on the fire is specific to Motza’ei Shabbat, is not a pleasure, and does not require a cup. Therefore, the minhag regarding that beracha is to say it in shul after davening, before the reading of Eicha (Mishna Berurah 556:1). There are those who say that a woman should, in general, avoid making Havdalah. This is because of the doubt whether a woman is obligated in the beracha on the fire, which is not directly related to Shabbat and thus is a regular time-related mitzva, from which women are exempt (Biur Halacha 296:8). Therefore, if one’s wife will not be in shul at the time of the beracha, it is better for the husband not to fulfill the mitzva at that time, but to make the beracha on the fire either before or after for himself and his wife (Shemirat Shabbat K’hilchata 62:(98)). 

Taking off shoes:  As we mentioned, one may not do a noticeable act of mourning before Shabbat is over. While finishing to eat before sunset or refraining from washing need not be noticeable, taking off shoes is. There are two minhagim as to when to take them off: 1) One waits until after Shabbat is out, says “Hamavdil” and then change clothes and goes to shul. One can do so a little earlier than the regular time listed for Shabbat being out, which is usually delayed a little bit beyond nightfall to allow for a significant adding on to Shabbat at its end. The exact time is not clear and depends on the latitude of one’s location. It is advisable to start Maariv a little late in order to allow people to do so and make it to shul, unless the rabbi has ruled that everyone should take the following approach (ibid.:40; Torat Hamoadim 9:1). 2) One takes off his shoes after “Borchu” of Ma’ariv. One who takes the second approach should bring non-leather footwear and Eicha/Kinot to shul before Shabbat to avoid the problem of hachana (preparations for after Shabbat). However, if one uses these seforim somewhat in shul before Shabbat is out, he can bring them with him on Shabbat (Shemirat Shabbat K’hilchata ibid.:41).

 

_1047387061.bin

_1047387060

