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	Hemdat Yamim

Parshat Kedoshim 28 Nisan 5765
********************************************************

This edition of Hemdat Yamim is dedicated to the memory of

R' Meir ben Yechezkel Shraga Brachfeld o.b.m.

Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois

in loving memory of Max and Mary Sutker and Louis and Lillian Klein,z"l.

May their memory be a blessing!

********************************************************************************************************************

Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.

**************************************************************************************************************************

Planting a Long-Term Investment

 

Our parasha discusses the mitzva of orlah, among other mitzvot. For three years after planting a tree, one cannot eat its fruit. In the fourth year, one must eat them specifically in Yerushalayim (Vayikra 19: 23-24). The commentaries differ widely as to the logic behind this mitzva. The Rambam explains, as is not uncommon in his "Moreh Nevuchim," that the mitzva of orlah is intended to distance Jews from the time's pagan practices. The Ramban, though, says that the main idea is to eat a tree's first fruit before Hashem, and during the first three years they are unfit to do so honorably.

Although the Torah seems to state that the mitzva applies only in Eretz Yisrael, Chazal cite an oral tradition that it applies outside the Land, as well (Kiddushin 37a). The simple question is that if this is the case, why does the Torah write the mitzva in a way that implies that it is only in Eretz Yisrael. This is not so difficult according to the Rambam (Ma'achalot Asurot 10:15) who rules that the laws of the fourth year apply only in Eretz Yisrael. To relate to that element, the Torah introduces the matter with mention of the Land. Even according to others, there are clear indications that the nature of the mitzva in its essence is primarily related to Eretz Yisrael, even though many of its laws are "borrowed" to apply abroad. The Ohr Hachayim stresses that the pasuk indicates a series of mitzvot involving Eretz Yisrael: a mitzva to enter the Land; a mitzva to improve it by planting trees; and a mitzva to follow the subsequent laws of orlah.

According to the Ohr Hachayim, we have a new perspective on the concept of planting trees, one that the laws of orlah foster. In Eretz Yisrael, one plants a fruit tree, not just in order to eat its fruit as soon as possible. Rather, one plants a tree so that the Land can become more productive. In the long-term, if one owns productive land, it is also worthwhile. In the year of Shemitta, for example, one may not sow the land, but existing trees continue to give off fruit that people can and should eat. In general, sometimes things that are the slowest in bringing returns give the greatest returns over time.

The phenomenon of orlah also ties one to the Land. When one plants something that he knows will not benefit him for at least three years, it means that he must believe in his chances to remain there. Either that, or he sees the value of preparing the Land for his offspring to draw the benefit (see Ta'anit 23a).

I suggest that that our readers take a good look at Rav Yisraeli's words in the Moreshet Shaul section. The pioneering generations of modern Israel did a lot of planting and "sowing with tears" with the belief that Hashem mercifully brought us here as part of a process of redemption, which will flower into mature fruit. Let us pray that the fruit will ripen as quickly and fully as possible, so that we can eat the fruit before Hashem.

**************************************************************

 

P'ninat Mishpat-

Mishpat V'halacha B'Yisrael- Part VII

The Obligation to Write the Reasons for the Ruling

We continue our series on the guiding principles behind our recently formed beit din.

In the Rules and Procedures of our beit din, par. 6 reads as follows: "All rulings will include: 1. A summary of the main claims of the litigants. 2. A recounting of the basic points that are important to understand the background of the ruling. 3. The reasons for the ruling. 4. The ruling. 5. Decision as to who will pay for the costs of the case and the salary of the one(s) who represented the litigants.

In the arbitration agreement, the litigants can determine that the reasons for the ruling will not be written. Let us take a look at the sources and logic behind the rule and the exception. 

The gemara (Bava Metzia 69a) tells of two people who had a partnership in money. One of the partners took his part of the money without consultation, and Rav Pappa confirmed that he had the right to do so. The next year they had a partnership in wine, and the second partner took his part without permission. This time, Rav Pappa did not confirm the splitting of resources. When Rav Pappa sensed that the litigants were suspicious of his apparent lack of consistency, he said: "In such a case, I am required to inform" and subsequently explained the reasons for the two rulings. (The reason was that splitting up money requires no estimation of value, but for wine, its value must be estimated before it is divided, and this must be done in front of the affected parties.) 

Tosafot (ad loc.) deduces from this gemara that only when there is reason to question a dayan's fairness is it necessary to present the beit din's reasons. They bring another case where one should do so from the gemara in Sanhedrin (31b). The gemara says that if one litigant forces another to go before a beit din that he does not want, he can say: "Write for me the basis of your ruling." Rabbeinu Tam explains that this case is also special, because he was forced to adjudicate there. Thus, according to Tosafot, there are only two scenarios where dayanim are required to give their reasoning: a case of likely aspersions and a case where the litigant was forced to go before that beit din. The Shulchan Aruch (Choshen Mishpat 14:4) brings the first reason, and the Rama (ad loc.) adds on the second.

However, it would seem that in today's prevalent situation, where both litigants come to beit din of their own free will, after signing an arbitration agreement, there should be no need for a beit din like ours to write the reasons. However, lest a party claim that the dayanim who ruled are not sufficiently distinguished, it is best to write the reasons anyway. This also gives a feeling of accountability, which encourages people to come before a beit din. However, we leave room for a litigant to decide that for certain reasons (including the desire for privacy) he prefers that the reasons not be written.

*****************************************************************

 

Moreshet Shaul

(from the works of Hagaon Harav Shaul Yisraeli zt"l)
"I Am Asleep and My Heart is Awake"- Yom Ha'atzmaut 5715

(based on Zeh Hayom Asah Hashem, pp. 23-24)

 

We have experienced seven years of highs and lows, of inspiration and depression. This period is reminiscent of those Chazal saw in the following words of Shir Hashirim (5:2-3): "I am asleep and my heart is awake, the sound of my beloved knocking ... I have removed my clothes, how will I dress myself again; I have washed my feet, how will I soil them." " 'I am asleep' from the Beit Hamikdash 'and my heart is awake' in the synagogues and study halls; 'I am asleep' from the mitzvot and "my heart is awake' to do them;  'I am asleep' from the end of days and ' my heart is awake' from the redemption; I am asleep' from the redemption and 'my heart is awake' to Hashem that He should redeem me" (Yalkut Shimoni, Shir Hashirim 5).

There are different groupings in Israel. The heart is certainly awake, even if the eyes and ears are sealed. There are those whose heart is awake to redemption even as they are asleep regarding the end of days. They do not know that the future of Bnei Yisrael needs more than the noise of tanks and warplanes. There are others whose hearts are awake to mitzvot, and talk highly about the value of a Torah lifestyle, yet are asleep when it comes to actualizing that. Still others are awake to Hashem but asleep to redemption. They do not take the necessary active steps toward a Beit Hamikdash, even though they actively strengthen study halls.

Indeed the sound of the beloved is heard. The State's establishment must be a wake-up call for all, especially those close to the vision of the redemption. But there is a counter-response, similar to that heard at the outset of the Second Commonwealth. "My beloved sent his hand through the hole" (Shir Hashirim 5:4). A hole is a place where insects crawl. Indeed, redemption was brought by the likes of Koresh (Cyrus), when we would have preferred a tzaddik like Daniel (Shir Hashirim Rabba 5). "I have removed my clothes, how will I dress myself again." The vestments of the High Priest and the king are missing (ibid.). They claimed that there were missing someone who could "wear the clothes" of leadership. "I have washed my feet, how will I soil them" refers to the dirt of idol worship, which was eradicated during Babylonian exile, and which some feared would return upon return to Eretz Yisrael.

 Still, continues Shir Hashirim, the metaphoric woman yearned for her beloved, but by the time she opened up the door, he had left. Historically, says the midrash, Koresh decreed that whoever had not yet crossed the Euphrates, could no longer do so. The question today is whether in our case, our eyes and ears will remain sealed.

"This is the day that Hashem made, let us rejoice and be happy on it" (Tehillim 118:24, recited on Yom Ha'atzmaut). This answers our doubts. Many of our loftiest hopes for the State have faded; old problems of anti-Semitism remain. But we are encouraged, since "from Hashem this came to be" (ibid.:23). How else could East and West unite to grant us a state? 

This fact can guide us when we deal with questions like whether we should bring over Jewish communities, when those who bring them are likely to succeed to take them away from the religious lifestyle for which we have sacrificed ourselves for thousands of years. Chazal tell of King Chizkiya, who did not marry because he foresaw that he would beget the evil Menashe. The prophet, Yeshaya, rebuked him: "What have you to do with Hashem's secrets? Do what you are commanded to do" (Berachot 10a). We can understand Chizkiya, but he was wrong. The same is true in our case. It is through the Divine Hand, not chance, that we have merited a State. We must do all that we can to strengthen aliyah and the State and must struggle over its character. The rest we leave up to Hashem, who surely knows how to extract sweat from bitter.

************************************************************

 

Ask the Rabbi

 

Question: Is it permitted to fold the pages of a sefer to make it easier to find a certain page, in place of a bookmark?

 

Answer: We have not found a discussion of this particular question, but various sources and ideas on the topic of treating sefarim respectfully should enlighten the matter. The general laws of respect for sifrei Torah are discussed in a few places, including Orach Chayim 154 and Yoreh Deah 282. It is accepted that they apply to printed Torah sefarim of various sorts (see Pitchei Teshuva 282:8; Mishna Berura 154:31), although they are on a lower level of kedusha.

The basic question is whether a sefer should be used for a Torah-related use, when an unholy object could be used to do the same thing. The Taz (YD 282:13) forbids using one sefer to raise another one to make it easier to learn from, because he is using something holy for a use for which "wood or stone" works just as well. One can claim that using a sefer's page as its own bookmark is likewise objectionable. In one way it is better in that the sefer is being used for the purpose of its own use, not to service a different object. Nevertheless, the Taz's claim that the use of a sefer instead of a mundane object, despite the noble gain intended, is problematic seems to apply. 

On the other hand, the Taz is probably not grounds to outlaw the practice of folding pages. The Magen Avraham (Yoreh Deah 154:14) argues on the Taz and allows one to bring over a sefer in order to prop up another sefer. His main source is the gemara (Megilla 26b) that one may move over a bima to a place where its presence will prevent tuma (impurity) from entering a beit knesset. One can learn the Magen Avraham in a limiting manner, allowing use of a holy object only if it is not clear why one is bringing it over. However, the context and language of the Chayei Adam (31:48) and Mishna Berura (154:31) indicate that they understand the Magen Avraham in an inclusive manner that applies to our case and agree with him. Nor do they mention that it is permissible only when no other alternative is available. In other words, if the use is not in and of itself degrading to the sefer and the fact that it is being used at all is to aid in a mitzva-oriented activity, it is permitted.

If one does the folding carefully, one can all but eliminate the question. There is a machloket among poskim whether the margins of sefarim are holy. Although the margins of a sefer Torah are holy (see Magen Avraham 334:24), the Masat Binyamin (100) says that this applies only to holy parchments, which have a halachic requirement of a margin, not to printed materials. Even according to those who argue, the margins may only have the sanctity of a tashmish kedusha (something which serves a holy object, namely the book's words) (Tzedaka U'mishpat 16:29 in the name of B'nei Yona). If that is the case, then it is logical that serving the holy text, by helping one find the place, is an appropriate use of the margin. Thus, even the Taz should allow folding the margin alone. (It should not make a difference if by doing so, some of the text is covered.) 

The reamining question is whether the bending of the page, which leaves a mark, is considered a bizayon (disgrace) for the sefer. Everyone agrees that a sefer should be cherished and preserved. For many, that means that one should be very careful that it not be creased or overly worn. Others feel that a worn looking gemara is a used looking gemara, and that is beautiful, not disgraceful. The fact is that there are many talmidei chachamim who fold the pages of their sefarim and many who do not, and we have no authority or interest to create new prohibitions that are not emerge clearly from classical sources. That being said, our orientation is that as long as bookmarks exist, they are preferable to folding the pages. 
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