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	Parashat  Korach                                                  28 Sivan 5766

       

	
	This week:

	
	• A Two-Tiered Machloket - A Glimpse from the Parasha  

• “Why is the same Kadish recited for a siyum and burial?”... Ask the Rabbi
• “The Return of Land During Yovel – part III” from the works of Rav Yisraeli zt”l

• “Suing in Court for Damages That Halacha Does Not Usually Recognize” … from the world of Jewish jurisprudence
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	A Two-Tiered Machloket
One of the perplexing elements of the tragic dispute between Korach and company and Moshe was Bnei Yisrael’s reaction in its aftermath. Great miracles had proven clearly that Moshe had been right and Korach had paid with his life for his sin. How then could “neutral” people have joined up with Korach posthumously to condemn Moshe’s heavy-handed handling of the situation (see Bamidbar 17:6)? It is also interesting that their reaction does not occur right after witnessing the Divine swallowing up of Korach or burning of the 250 people who offered ketoret (incense). Rather, it occurred the day after Elazar took their ketoret pans and incorporated them into the mizbe’ach (altar) as a remembrance.

One could explain that in the immediate aftermath they were too scared to criticize Moshe but that they were emboldened as things calmed down. However, the Netziv profoundly uses the observations to explain each other. There was a qualitative difference between Moshe’s opponents. Korach, Datan, and Aviram had completely evil intentions and scorned Moshe and Aharon. They were swallowed up and disappeared from the scene. In contrast, the 250 who joined them were excited by Korach’s idea to increase the ranks of those who would serve Hashem in the Mishkan. For this reason, says the Netziv, the utensils used in their improper and ill-fated offering of ketoret could be incorporated in the mizbe’ach. While they were punished, it was in the manner of Aharon’s sons, Nadav and Avihu. They were remembered in a way that prompted others to learn the lesson from their serious mistake. 

Upon seeing the respect given to the 250, the people thought that Moshe should have stopped their activities in a manner that protected their lives. Why did Moshe instruct them to bring incense as a deadly test? They were not aware that this was a Heavenly decree. 

One can ask on the Netziv’s approach from the mishna in Avot: “Any dispute that is not for Heaven’s sake will not last … this is the dispute of Korach and his congregation.” After all, the Netziv said that the congregation’s intentions were reasonable?

The mishna, which mentions Korach and his congregation separately, may have been hinting that there were different levels of machloket going on simultaneously. The Netziv does point out that the 250 allowed their egos to carry them away and forget the crucial fact that Moshe was the “father of all prophets.” Thus, this element of their dispute was not for Heaven’s sake, and Hashem put an end to their position in the dispute. The positive element of their behavior, including sincere service of Hashem with the ketoret, was eternalized in the mizbe’ach. Regarding Korach, there was nothing positive to salvage.

We can learn important lessons. Even quality people with good intentions must avoid getting carried away and sinning terribly. Inversely, even those who sin terribly may be good people who, after receiving atonement for their sins, can leave some positive impact.
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	Question: Why do we recite the same special Kaddish both after a burial and at a siyum? After all, one is happy and one is sad.
Answer: First we need to understand the basic idea of Kaddish. Then we can see where this special Kaddish (sometimes called Kaddish Hagadol) fits into the picture.
To capsulize the idea of Kaddish in a sentence we would say as follows. We pray that Hashem’s prominence in the world should increase for our sake and, ka’v’yachol, for His. In so doing, we show our connection to Him and our commitment to sanctify His Name. Chazal instituted saying the various Kaddeishim primarily in the context of tefilla and the public recitation of p’sukim, especially during tefilla (see Mishna Berura 55:2). At the end of some Kaddeishim, we insert requests that our prayers will be accepted and that we will be blessed with peace. Kaddish is also appropriate after Torah study (one reading of Massechet Sofrim 19:12; see also Sota 49a), at which time we pray for those who teach and study Torah (Kaddish D’rabbanan). 

Hashem’s presence in the world will reach its height at the End of Days when Mashiach will help fix the world. The opening words of Kaddish appear in fact to be taken from Yechezkel’s (38:23) description of milchemet Gog U’Magog (the Apocalypse). Let us translate the beginning of Kaddish Hagadol. “Let Hashem’s great Name be exalted and sanctified in the world that He is destined to renew and to give life to the dead and raise them to eternal life, to build the city of Yerushalayim and complete its Temple in its midst, and uproot idol worship from the Land, return the service of the Heaven to its place, and the Holy One Blessed Be He shall rule in his majesty and splendor in our lives …”  The themes of the End of Days: resurrection of the dead, the rebuilding of Yerushalayim and the Beit Hamikdash, and a world that will serve only Hashem are all added to the opening of Kaddish Hagadol.

Where does this text come from, and when should it be said? Massechet Sofrim (ibid.) refers to it in discussing the Kaddish said by mourners as people consoled them after davening on Shabbat. It says not to insert the special opening, which was reserved, according to one version, for after the study of Torah. However, the Shulchan Aruch (Yoreh Deah 376:4) says that we do recite it after a burial, near the grave. This seems to follow the Ramban’s (Torat Ha’adam, Hatchalat Aveilut) version of Massechet Sofrim (ibid.) that Kaddish Hagadol is indeed for mourners but ideally only when the deceased had acted in a way that shows that he belongs to those who will take part in the World to Come. Besides the prominence of the Kaddish at the end of the burial, the reference to the resurrection of the dead, which should certainly be on the minds and lips of those at a funeral, is appropriate. Kaddish’s place in the context of a funeral is not to express sorrow but to sanctify Hashem’s Name even in difficult times, which brings merit to the deceased, and to pray for the grand days of the future.

What does Kaddish Hagadol have to do with a siyum? Fascinatingly, the Rambam (Seder Tefillot Kol Hashanah) uses Kaddish Hagadol’s text as the everyday Kaddish D’rabbanan, the Kaddish recited after learning and parts of the tefilla which contain rabbinical exegesis. This was apparently his reading of Massechet Sofrim (ibid.), but it is not our minhag. The gemara (Nidda 73a) says that whoever learns halacha every day will take part in the World to Come. One who makes a siyum shows his accomplishments in this regard. Thus, Kaddish Hagadol’s content is appropriate at that time, as the learning will help facilitate his participation in the World to Come. 

Irrespective of any homiletic connections between burial and a siyum, the simplest explanation is that both happen to have elements that make the topics of the World to Come, included in Kaddish Hagadol, appropriate. In neither case does it have to do with happiness or sadness. 
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	The Return of Land During Yovel - Part 3 
 (from Chavot Binyamin, siman 99)


	[We have been “setting the stage” to try to understand how the Rambam can hold the following apparently mutually exclusive opinions. Kinyan peirot is not like kinyan haguf and inheritors who divide fields have to return them to each other (making their ownership apparently like kinyan peirot). Yet one who inherits fields that were divided over the centuries still recites the bikurim declaration, including “the land Hashem gave me.” We left off with Rashi’s explanation of Gittin 48a that until the first yovel people sold fields permanently and the Torah removed the sale during yovel, and afterwards people realized that the sale was temporary to start with.]

The Rambam, who understands that the buyer and seller both violate a prohibition if they attempt to permanently sell a field in Eretz Yisrael at the time that yovel applies, cannot hold like Rashi.  Rather, the sale was never permanent in the first place. What then is the difference between the status of sales before and after the first yovel, which allowed the declaration of bikurim to be made before the first one?

We can answer after seeing the Rambam’s (Mechira 23: 6-7) discussion about the different types of possible sales. One can sell a field itself (kinyan haguf) for a limited time or sell a field only in regard to its fruit. The advantage of the former is that during the time of his control, the buyer can make any changes he desires to the field. Now that we know that it is possible to have a kinyan haguf for a limited time, we can understand how the Rambam can consider a field that is to be returned during yovel a kinyan haguf, which will also enable him to make the bikurim declaration. The Rambam (Commentary on Bikurim 4:7) explains that after the first yovel there was no longer an understanding between the parties that the sale would include any more than a kinyan peirot. In another words, the Rambam agreed that even though one could not make a permanent sale even before the first yovel, it was still possible to have a kinyan haguf. After the first yovel, it was assumed that the sale would be only one of peirot unless otherwise specified.

Now let us examine the nature of the connection that joint inheritors have to the field they received as their part of the inheritance. While the Rambam (Shemittah V’Yovel 11:20) says that the fields go back to each other during yovel, he writes that in practice: “their division will not be undone from that which it was.” The reason that we do not say that the original division was permanent is that it is not clear that we can clarify that the portion they received is halachically considered the one which was destined for them (ein bereirah). However, by realigning the division between different owners, there would not be an increased chance of a more correct distribution. Therefore, things stay as they were. 

We already saw that yovel need not preclude kinyan haguf according to the Rambam. Rather, it causes a likelihood that one does not intend to have more than a kinyan peirot. Regarding inheritors, since in practice they will be holding on to the field indefinitely, we can assume that the division was done with all the rights associated with kinyan haguf. 

It is true then that Rav Yosef posited that if one holds that kinyan peirot is not like kinyan haguf  and that the division of the land among inheritors is not permanent, that few would make the declaration accompanying bikurim. However, once Rav Chisda said that before the first yovel, one could make the declaration, the Rambam realized that permanent ownership was not necessary, only kinyan haguf. Since the Rambam holds that this is possible even at the time of yovel, if one intends this to be the case, then normal inheritors, who in practice do not switch around fields, make the bikurim declaration.
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	Suing in Court for Damages That Halacha Does Not Usually Recognize 

(based on Halacha Psuka, vol. 9 – A Condensation of a P’sak from Kovetz Darkei Hora’ah (Harav Asher Weiss) V, pp. 99 - 102)  



	Case: The plaintiff was treated by a doctor in an allegedly grossly negligent manner, which resulted in a degree of handicap and much emotional distress. The plaintiff believes that if he would sue the kupat cholim (medical group that employs the doctor in civil court, he would receive a large amount of compensation.  

Ruling: It is clear that, in practice, the kupat cholim is bound, regarding its relationship to its customers, to the laws and rulings of the state and its civil courts. Therefore, upon entering an agreement with them, the kupat cholim is considered like one who explicitly obligates himself to pay damage compensation according to those rulings.

However, one can argue that such an obligation is not halachically binding. The Shulchan Aruch (Choshen Mishpat 26:3) rules: “[If] one accepts upon himself with a kinyan (act of obligation) to adjudicate with his friend before a non-Jewish court, it is invalid and he may not adjudicate before them.” However, the S’ma (ad loc.:11) says that the Shulchan Aruch’s ruling is true only in regard to a case where the provision was only in case the defendant would not agree to go before beit din. However, if they agreed to go specifically to the non-Jewish court and there is a difference in the matter at hand between the rulings of beit din and the court, it is considered an obligation to pay the extra money the court would award.

Why does this stipulation not fall under the category of a “condition against that which is written in the Torah,” which is invalid? The Netivot (ad loc.) says that it is indeed still forbidden to adjudicate in secular court, just that beit din should award the amount of money that the court would have. The S’ma (61:14) seems to assume like the Netivot, except that in cases where beit din is not permitted to rule, e.g., a debt which has passed the year of shemitta, the plaintiff can go before the non-Jewish court. 

In our case, adjudicating before beit din is not a viable option. Neither the kupat cholim nor their insurance company for malpractice will submit to beit din’s jurisdiction. Since it is thus equivalent to the S’ma’s case, the plaintiff can sue in secular court. The Netivot (26:3) rules that beit din cannot refer the matter to the court unless they are convinced the plaintiff is correct. If so, in this case, beit din should decide how much money he can sue for. However, we reject this requirement for two reasons. First, the preponderant opinion is against the Neitvot. Second, in this case, there is no set formula for malpractice payments; rather it depends on the reasoning of the court. Since beit din does not deal in our days with cases of physical damage, beit din may not render a judgment on the proper payment. Beit din does require formal permission for the plaintiff to sue in court.
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