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This edition of

Hemdat Yamim is dedicated to the memory of

Mina Presser bat Harav David and Bina
on the occasion of her third yahrzeit, 24 Tamuz

and members of her family who perished in the shoah, Al Kiddush Hashem

 

and in memory of

R' Meir ben Yechezkel Shraga Brachfeld o.b.m.

 

Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois

in loving memory of Max and Mary Sutker and Louis and Lillian Klein,z"l.

May their memory be a blessing!

 

***********************************************************************************************************

 

Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.

 

The Words of Yirmiyahu

Harav Yosef Carmel

 

The first of the three, important haftarot leading up to Tisha B’Av is taken from the very beginning of Sefer Yirmiyahu. Yirmiyahu’s activities are dated as follows: “That Hashem’s word was to him in the days of Yoshiyahu ben Amon, in the thirteenth year of his reign. And it was in the days of Yehoyakim ben Yoshiyahu, King of Yehuda, until the completion of eleven years of the reign of Tzidkiyahu ben Yoshiyahu, King of Yehuda, until Yerushalayim was exiled in the fifth month” (Yirmiyahu 1:2-3). Why does the pasuk mention separately Yirmiyahu’s activity at the time of Yoshiayahu and then again at the time of his sons? Why does it appear that Yirmiyahu’s prophecy was broken up into two periods?

Yoshiyahu became King of Yehuda at the age of eight (Melachim II, 21:1). The book of Melachim describes his reign only from its eighteenth year, when he started a positive, spiritual revolution. What happened until that time? Divrei Hayamim, which parallels much of Melachim, tells that he began seeking out Hashem at the age of sixteen but started purging the country of idolatry only at age twenty. However, even this spiritual effort was not sufficiently deep internally to effect real changes. As we see from the dating passage we began with, a young Yirmiyahu was the prophet who was charged with improving the nation’s spiritual state during that period. As Yoshiyahu and his rule matured, he had much more success in the eighteenth year of his rule (age 26) with the display of the sefer Torah (see Melachim II, 22). Unfortunately, this golden age of thirteen years was cut short when Yoshiyahu fell in battle.

Yoshiyahu’s son, Yehoyakim, was very sinful (see Yirmiyahu 22:17 and Sanhedrin 103b). Hashem commanded Yirmiyahu to shock the king by writing a scroll that contained a sign of impending destruction (Yirmiyahu 36: 1-3). The hope was that this would bring him to repent, but his reaction was the opposite of what his father would have done. He threw the scroll into the fire and tried to have Yirmiyahu and the scribe, Baruch ben Neriya, executed. Only an unusual type of Divine intervention, as Hashem hid them (ibid.:26) saved them. It appears that this period of hiding is what is hinted at in the p’sukim we started with. Yirmiyahu had to suspend his activity during his period of hiding, until he was sent a second time, later in Yehoyakim’s reign, to resume his prophecy.

Let us pray that just as Yirmiyahu’s prophecies were fulfilled, so we shall speedily see the continuation of the fulfillment of the prophecies of consolation and hope.

 

Ask the Rabbi

 

Question: I live in Israel but have a business in America. I speak with some of my managers after work hours. May I call non-Jewish workers on Saturday night, which is still Shabbat in America?

 

Answer: It is correct to ask only about non-Jewish workers, as speaking to Jewish workers clearly violates, “lifnei iver lo titen michshol” (not causing one to sin). A non-Jew is obviously not doing anything wrong, but would you violate the rabbinic prohibition against enlisting a non-Jew to do work for you on Shabbat (amira l’nuchri)?

One might claim that since at the time you want to talk to the non-Jew, it is not Shabbat for you, the laws of Shabbat, including amira l’nuchri, do not bind you. However, we find that it is forbidden to ask a non-Jew before Shabbat to do work for you on Shabbat (Shulchan Aruch, Orach Chayim 307:2).

In Bemareh Habazak (V, 43) we dealt with this issue by breaking amira l’nuchri down into its components. There are three basic reasons brought to forbid amira l’nuchri. One is that it violates the rule that one may not discuss matters that pertain to activities that are inappropriate on Shabbat, including melachot (forbidden activities on Shabbat) (Rashi, Avoda Zara 15a). This element stresses the Jew’s involvement and is thus not an issue in our case. After all, your call, which you make after Shabbat, is appropriate for you.

Another rationale for amira l’nuchri is that when a non-Jew does work at a Jew’s behest, it is, on a certain level, as if the Jew is doing it through his agent (Rashi, Shabbat 153a). This also should not be a problem, as even if you were to do the melacha yourself at the time that the non-Jew does it on your behalf, it would be permitted, as Shabbat is finished.

The Rambam (Shabbat 6:1) has another opinion regarding the idea of amira l’nuchri. He says that it is “so that Shabbat will not be light in their eyes, and they [the Jews] will come to do it themselves.” This also seems to not apply, as one who waits until after Shabbat to ask a non-Jew is not treating Shabbat lightly.

Despite all of this, Rav Zilberstein (Melachim Omnayich 3:(15)) entertains the possibility that it is forbidden for a Jew to ask a non-Jew to do melacha for him when it is Shabbat only in the non-Jew’s place. He tries to prove that a non-Jew’s work on Shabbat is considered a (permitted) violation of Shabbat. His proof is from the halacha (Shulchan Aruch, OC 298:5) that one cannot make a beracha at Havdalah on a candle that a non-Jew lit on Shabbat, because it is a “light that did not rest.” He does not fully explain his reasoning, but one could explain the stringency in two ways. First of all, the Rabbis forbade asking a non-Jew, even before Shabbat, to do melacha on Shabbat. Our case may fit under that prohibition’s parameters, and it may not make a difference whether or not the prohibition’s logic applies. (One of the most complicated issues in halacha is if and when a rabbinic injunction that was made under certain circumstances applies to cases where the original logic doesn’t apply.) Another explanation may be based on the Rambam, that treating Shabbat lightly, by having a non-Jew do work on one’s behalf, can lead to real violations. It is possible that as long as it is Shabbat in the non-Jew’s place, there is an element of taking lightly.

In the final analysis there is an understandable consensus of recent poskim that our case is permitted (see Bemareh Habazak, ibid.; Yisrael V’hazemanim 34:4) because the logic of the prohibition of amira l’nuchri does not apply. We offer one proviso. If it is publicly known that it is a Jewish-owned business, then even non-Jewish workers should not do work on the premises when it is Shabbat locally, even if it is not Shabbat for the owner (Chelkat Ya’akov, OC 87). This is because the problem of work being done at such a business (Shulchan Aruch, OC 243) is based on the wrong impression to the public (marit ha’ayin), and that depends on the local populace.

 

 

P’ninat Mishpat

Mishpat V’halacha B’Yisrael - Part XIX

The Last Proof / Harav Yedidya Kahane

 

In our beit din’s Rules and Regulations (chap. 8) it is written: “There will be no appeals based on circumstances that were brought up after the end of the proceedings or based on proofs and facts that were not brought before the ruling court panel.”

The question of the ability to bring new evidence to change a ruling after it is complete is discussed in Sanhedrin 31a. The mishna discusses four cases. In a case where the matter was not discussed, one can bring proof to change the ruling at any time. In a case where the circumstances make it evident that only when one became aware that he was about to lose he suspiciously brings forth new proof, the proof is not accepted. 

In two other cases, there is a machloket. In the first case, beit din gives the party 30 days to produce evidence, and he does so after 30 days. In the second case, he admits to not having other evidence and produces some later. In each case, Rabbanan say he cannot use the evidence and Rashbag says he can. The Rambam (Sanhedrin 7: 6-7) accepts Rashbag’s opinion in the former case, that he can produce new proofs after 30 days. However, in the case that he admitted to not having further proof, the Rambam accepts Rabbanan’s view that he cannot produce the evidence.

All of the above refers to standard cases. However, if it is clear from the circumstances that the party who presents the new evidence should not have been expected to have previously known of them, he can overturn the ruling despite previously admitting he had no more evidence. The precedent for this idea is a story in the aforementioned gemara. There was a young orphan who was sued in Rav Nachman’s court. He admitted to having no further proofs and was found to owe money from his father’s estate. People outside of court heard him crying and upon finding out why, informed him that they were aware of his father’s business dealings and produced evidence to support his side. Rav Nachman declared that in a case of a youngster, who is not normally familiar with his father’s business dealings, Rabbanan agree that he can produce proof after admitting he had no more. The Rambam (ibid.:8) extends this concept to any case where the evidence is found in a distant place. Then one can say that he didn’t mention it because he did not think it was relevant when it was not accessible.

In order to preserve an orderly running of the proceedings in our beit din, whenever presentations of all claims by the sides comes to a complete end, it will be considered as a situation where the sides admit that they have no further evidence. However, in cases where admitting to not having more proof is irrelevant, because the new evidence just became available, the party can overturn the ruling. However, it is important to mention that in such cases, the burden of proof is on the person who presents the late evidence to demonstrate that he did not have access to it until after the proceedings.

 

Moreshet Shaul

(from the works of Hagaon Harav Shaul Yisraeli zt”l)

Honor of the Deceased, the Grave, and Re-interring-part I

The Prohibition to Derive Benefit From the Grave

(based on Chavot Binyamin, siman 25)

 

The gemara (Sanhedrin 47b) relates that people took earth from Rav’s grave to use as medicine. Shmuel said that this was permitted because the dirt was part of the ground, and ground cannot become forbidden. This idea is learned from the proximity of words (hekesh) in Melachim (II, 23:5) between idolatry and graves. Only if one worships idolatry that is detached from the ground does it become forbidden in benefit, not if he worships the ground. So too, the earth of a grave does not become forbidden.

The Tur (YD 364) cites a dispute on this matter’s parameters. R. Yeshaya says that while the grave’s walls are permitted, the earth on top of the body is forbidden, as the earth was separated from the ground before being returned. The Rosh says that even that earth is permitted. The Chazon Ish (260:2) asks on the Rosh. Since graves are compared to idolatry, just as if one creates a hill in order to worship it, its earth is forbidden, so should the earth that is returned to the grave to cover the body. This should be so because the designation of the earth for the purpose that prohibits it occurs while the earth is detached. Then it can be forbidden when it becomes idolatry or serves the deceased when it is returned to the ground. The Chazon Ish answers that preparing idolatry is a more central part of its becoming forbidden, whereas for a grave, the proximity to the corpse makes it forbidden, and that occurrs after being reconnected.

Rav Yisraeli asked on the Chazon Ish, inferring from Rishonim that the prohibition on benefit from that which serves idolatry and that which serves the deceased is the same (albeit for opposite reasons). The only time, according to the aforementioned R. Yeshaya and the Yad Rama, that once detached earth that is now on the grave is permitted is when it was returned to the ground to be used for the living and was changed later. In fact, the Rosh permits the earth on top of the deceased only when it was removed from a given place with the intention to return it to the same place with the corpse. Under such circumstances, it is as if it was never removed and, as ground, does not become forbidden. In this regard, there is no difference between that which serves the idolatry and that, which serves the deceased.

The gemara (Avoda Zara 51b) says that even though attached ground is not usually forbidden by idolatry, if one makes physical changes in the ground then it does become forbidden. The Ritva derives this in such a way that it applies only to idolatry, whereas a grave that serves the deceased remains permitted even though burial includes changes to the ground. The Chatam Sofer (YD 335) says that the distinction is not between idolatry and the deceased, which are learned one from another, but between that which is worshipped as an idol and that which only serves the idol, which is more lenient.

We should note that while the gemara learns a prohibition on benefit from the deceased from the Torah law of egla arufa (a beheaded calf- see Devarim 21:4), some authorities claim that the Torah-level prohibition does not extend to that which serves the deceased. That is because to extend the prohibition to things that serve, one needs the aforementioned pasuk in Melachim, which is post-Torah. Thus the source of such items’ prohibition is later and potentially less severe than the prohibition on the idol or the deceased itself.
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