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Conflicting Objectives?

The last battle that Bnei Yisrael embarked upon during Moshe's life was
unique. It was the first one that the Torah refers to as a battle of
revenge. It is also noteworthy that Moshe seems to change the objective of
the battle from that which Hashem stated. Hashem says: "Take the revenge of
Bnei Yisrael against the Midianites" (Bamidbar 31:2). Yet Moshe instructs
Bnei Yisrael to "take the revenge of Hashem against Midian" (ibid.:3). Rashi
hints that the objectives are two sides of the same coin, pointing out that
"whoever stands up against Yisrael is as if he stands up against Hashem."
One can further point out that the damage that Midian caused came by
enticing Bnei Yisrael to sin, which brought on a Divine punishment. So,
their sin had two sides, causing a desecration of Hashem' Name through sin
and bringing death to 24,000. Yet, even if they share a coin, the two sides
give a different flavor. Which side is correct?
Many mitzvot bring us great, palpable, spiritual elevation, in addition to
the virtue of following a Divine imperative. But there are some mitzvot,
which are all right and just, but they also contain elements that are
spiritually difficult or even dangerous. They must be carried out
diligently, but we should try to ensure that it is the Divine commandment
and the positive elements that are highlighted, not the regrettable, albeit
necessary, elements. At a joyous brit milah, we make a point of leaving out
the words "shehasimcha bim'ono" to note that the child, who had the z'chut
to enter the covenant of Avraham Avinu, is also in pain. R. Yehuda Hanasi
was punished for not relating to the pain of an animal that was being taken
to the mitzva of shechita (Bava Metzia 85a). And we even feel the
regrettable element of the drowning of the evil Egyptians when we withhold
the mitzva of full Hallel during most of Pesach.
Hashem told Moshe that Midian deserved punishment for what they had done to
Bnei Yisrael and that Bnei Yisrael had His blessing (and command) to carry
out the revenge. Yet Moshe felt that the gains of such a harsh action would
be more complete and pure if Bnei Yisrael concentrated on the ills the
Midianites had caused the Divine and focused less on their national right
for revenge. He did not argue, Heaven forbid, with Hashem's portrayal of the
action but desired to channel it in a manner that would lessen the
spiritually dangerous elements of war.
(It is possible that Moshe employed unusual rules of war to get his point
across. According to Rashi's version of the Sifrei, the Levi'im took part in
the battle. This exception to the rule (see last week's Hemdat Yamim) may
have served as a sign that the battle had a specific nature of "revenge of
Hashem," in which the Levi'im had a history of participation (see Shemot
32:26)).
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P'ninat Mishpat-
Payment of Support to Agunah
(based on Piskei Din Rabbaniim- vol. X, pp. 294-309)

Case: Beit din instructed a man to give a get to his wife, who is separated
from him; he has yet to do so. In the meantime they required him to pay
mezonot (support). The husband sued to suspend payments, claiming that his
wife got a job, and while she may choose between mezonot and keeping her
salary, she cannot demand both. He also claims that he wants to resume
joint, domestic residence (sh'lom bayit) and that if she refuses, she does
not deserve mezonot.
Majority Ruling: Since beit din ruled that the husband should give a get,
even though they did not ruled that he can be coerced, his request for
sh'lom bayit is not a factor.
It is true that a wife cannot demand both to receive mezonot and to keep her
salary. However, we must consider whether, in this case, the mezonot the man
has to pay follow the normal rules. The gemara (Bava Metzia 12b) says that a
man who gave his wife a questionable get must give her mezonot but,
nevertheless, need not give him objects that she finds (metzia). The
rationale is as follows. A husband usually gets metzia in order to avoid
discord in the home. However, this is not an issue in the case of a couple
who are, very possibly, already divorced. But if they may be divorced, then
why does she receive mezonot? Rashi (Ketubot 97b) says that it is because he
is the cause for her inability to remarry. There are similar cases of women
who receive mezonot but not through the regular arrangements for husbands
and wives. They include a man who delays carrying out yibum on his brother's
widow and orphans who support their father's widow from the inheritance. In
the former case, the Rosh (Yevamot 4:24) proves that the payment has a
nature of k'nas (penalty) from the fact that the widow does not have to
compensate him with her salary.
It stands to reason [ed. note- we have to forgo most of the analysis] that
in the case of one who has given his wife a questionable get, the payment is
also a k'nas, which exists even according to the possibility that the get is
actually valid. That which the gemara gives the reason that we are not
concerned about discord is only to explain why he is not able to demand
compensation for metzia according to the possibility that the get is invalid
and they are married.
In our case, the couple is definitely married, but they are not supposed to
remain so. Thus, the husband must support his wife as one who prevents her
from getting married by means of their marital status. He cannot make claims
on her salary, because the k'nas does not include compensation for him and
because we are not concerned about discord in a case where he is required to
divorce her.
[Ed. note- a prenuptial agreement can create a similar situation in a
broader manner.]
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Moreshet Shaul
(from the works of Hagaon Harav Shaul Yisraeli zt"l)
The Mitzva to Live in Eretz Yisrael - part II - Ramban's Opinion (II)
(from Eretz Hemdah I,1:1)

[After bringing an abridged translation of the Ramban's classical position
in the Sefer Hammitzvot, we now bring Rav Yisraeli's analysis of the Ramban.
We hope that our readers will be able to either review last week's issue or
see the Ramban in the original.]

There are three fundamental elements to the Ramban's position, which we will
demonstrate with quotes. 1) The obligation is both kibush (the standard
translation is, to conquer) and to inhabit Eretz Yisrael ("We were commanded
in its conquest and its inhabitation." 2) Both of these are obligations for
all generations ("We were commanded in conquest in all generations; living
in Eretz Yisrael ... is all from the mitzvat aseh (positive commandment)
that we were commanded to possess the Land to inhabit it; if so, it is a
mitzvat aseh in all generations; 3) The obligation is a personal one as a
specific mitzva ("every one of us is obligated in it, even in the time of
exile").
It appears from the Ramban that the two obligations, to conquer and to
inhabit, form and are counted as one, single mitzva, even though the Torah
gives two directives ("possess the Land and inhabit it"- Bamidbar 33:53). We
could have thought that these are two, only mildly connected mitzvot, one to
expel idol worshippers from the Land and another to buy or otherwise settle
the Land when it is desolate. The Ramban apparently explains himself with
the words "we were commanded to inherit the Land." In other words, the main
element is to uphold the inheritance of our forefathers. Kibush is the
element of bringing the Land under our control and the inhabitation is the
perpetuation and upkeep of that relationship. The two together constitute an
inheritance.
This is consistent with the Ramban's interpretation of the Torah's command,
"v'horashtem." The Ramban (on Bamidbar, ibid.) takes issue with Rashi, who
says that it is referring to eliminating the previous inhibitors. The Ramban
says the word refers to inhabiting and inheriting. It appears, as the
language of the Sifrei suggests, that "v'horashtem" includes all of the
elements of bringing the Land to the point that it is as an inheritance, and
the word "viyshavtem" is the reward. In other words, in response for Bnei
Yisrael's efforts, Hashem will enable them to live there in tranquility.
We need to investigate the Ramban's intention when he says that conquest is
a mitzva even in the time of exile. After all, as the Megillat Esther points
out, Chazal derive from p'sukim in Shir Hashirim that Bnei Yisrael are
proscribed from rebelling against the nations or returning to Eretz Yisrael
by force (Ketubot 111a). It, therefore, appears at first glance that the
Ramban does not mean that it is actually an operative mitzva in all
generations to conquer the Land. Rather, it is a mitzva that, from its own
perspective, exists forever. In practice, there are times and situations
when will be prevented from carrying out the mitzva (i.e. there is a
prohibition of using force).
However, the above approach causes problems. We saw that according to the
Ramban, the mitzva has two elements, conquest and inhabitation. It would
seem that if we were to inhabit the Land without conquering it (e.g. by
buying land from a non-Jew), that it would not fulfill the mitzva.
Otherwise, it would follow that conquest is just a technical way to achieve
inhabitation. But that could not be, because the Ramban derives from the
wars of Yehoshua that the war itself is a mitzva under those circumstances.
If, then, conquest is a necessary component of the mitzva, then during the
time of exile, even inhabiting the Land should not be a mitzva.
[In order to answer the present difficulties, we will see next week how to
understand the term kibush¸ which we have been understanding simply until
now, as conquest.]
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Ask the Rabbi

Question: I thought that one must make Kiddush on Shabbat morning by chatzot
(astronomical midday). However, I cannot find a source for such a halacha.
Does one exist?

Answer: Your impression has a basis but is not precise. Let us explain.
We fulfill the main mitzva of Kiddush on Shabbat at night by making a
special beracha ("mekadesh hashabbat") in tefilla and before eating. In the
daytime Kiddush (called Kiddusha Rabba- Pesachim 106a) the main element is
to add prominence to the meal by beginning it with wine (Shemirat Shabbat
K'hilchata 50:4) [or possibly a substitute- beyond our present scope]. If,
for whatever reason, one did not make Kiddush at the morning meal, then he
begins Seuda Shlishit with Kiddush (Sha'ar Hatziyun 291:9). The time element
of Kiddush is not an independent issue. Rather, whenever the first Shabbat
day meal is, Kiddush should precede it. So the question is whether the meal
must be started by chatzot.
There are classical sources that talk about the three meals of Shabbat
taking place at night, in the morning, and in the afternoon, respectively
(Shabbat 117b; Rambam, Shabbat 30:9). However, it is not clear whether the
stated times are halachic requirements, assumptions, or suggestions. There
is significant discussion among poskim on the questions of whether the first
meal must be at night and the third must be in the afternoon. In contrast,
there is little discussion about whether the second meal must begin in the
morning and the practice is not to be concerned of any such requirement. See
an interesting discussion of possible reasons for this phenomenon in Yisrael
V'haz'manim (vol. I pp. 432-438).
The more serious problem is that of fasting on Shabbat. All agree that under
normal circumstances it is forbidden to fast on Shabbat, the day the Torah
(Shemot 16:25) and Navi (Yeshaya 58:13) refer to as a day of eating and
indulging. The Shulchan Aruch (Orach Chayim 288:1) says that one may not
fast on Shabbat until the end of six hours (a standard term for chatzot),
even if he does intend to fast (Magen Avraham & Mishna Berura 288:1). The
Rama (288:1) rejects the minority opinion (see Beit Yosef, ad loc.) that one
who is preoccupied with tefilla or Torah study need not be concerned. So,
since one must eat by the end of six hours and he may not eat or drink
before Kiddush (Shulchan Aruch, OC 289:1) he ostensibly has no choice but to
make Kiddush by chatzot. Of course, this problem is equally solved even if
one makes Kiddush before eating cake; he does not need challot at that time.
However, there are grounds and means for leniency (if you call not eating,
leniency). Most commentators (including Taz 288:1) say that the significance
of six hours into the day is that after that time the stomach is so empty
that it is not receptive to food, a situation to avoid all week long. The
Magen Avraham (157:1) and Mishna Berura (157:2) say that the six hours
(z'maniyot), in this regard, are calculated from the time a person awakens.
This solves the problem for those who start eating late because shul starts
late.
However, it is possible that there is an independent problem of fasting
until midday, even if one has not been up for six hours (note the
aforementioned's silence in siman 288 and see K'tzotz Hashulchan 90:1 &
footnote 1). However, one can remedy this by drinking a cup of water or tea
before the beginning of tefilla, after which it is no longer considered a
fast. It is unclear whether this also remedies the problem of the empty
stomach (see ibid.).
In summary, Kiddush per se need not be done by chatzot, but there is an
issue not to fast. As most people eat within six hours of awakening, it is
possible that there is no problem, and, if there is, it can be remedied by
drinking before tefilla.
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