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This edition of Hemdat Yamim is dedicated to the memory of

R' Meir ben Yechezkel Shraga Brachfeld o.b.m.

*********************************************************************************************************************

Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.

***********************************************************************************************************************

Believing in Belief

 

The convergence of Chanuka and the week's Torah reading presents fertile ground for homiletic cultivation. A shared theme between our parasha and Chanuka is the belief in the hidden Hand of Hashem in the world, which blurs the lines between that which we call miraculous and that which we call natural. As believing Jews, we are expected to believe that everything is in Hashem's Hands. As halachic Jews, we are commanded to act with the natural course of life as a given to ensure our physical security, even when caution prevents us from maximizing our quest for a more complete, spiritual life.

The original Chashmonaim of Chanuka fame put their lives on the line in what strategically must have been considered a suicidal war in a situation where religiously they had little or no viable alternative. They trusted in Hashem and were victorious, gaining freedom for the nation and stopping religious persecution. Hashem rewarded them with a miracle, the longevity of a little, pure oil. Although the miracle's practical ramifications appear limited, it has served as a sign of love and a reminder that as important as physical efforts are, ultimately all success is a Divine miracle. The Chashmonaim's dynasty did not maintain success in finding the right balance between doing what is politically prudent and clinging to a full belief in Hashem. As the Ramban (Bereishit 32:4) points out, they precipitated our fall into the Roman hands that destroyed our Temple by making treaties with the Romans that invited their control over the Jewish commonwealth.

The Ramban hints at the extreme difficulty in finding the right balance beween natural pragmatism and belief in Hashem in his treatment of Yaakov's approach toward his evil, powerful brother. After praising Yaakov's three-pronged strategy of prayer, appeasement and readiness to fight as a model for future Jewish behavior, he criticizes Yaakov's overture as a premature one, which was the precursor to the aforementioned Chashmonaic failure.

In this week's parasha we find Yosef waiting two years to be taken out of jail because he put too much faith in the Sar Hamashkim's ability to save him. Indeed, the Sar Hamashkim did end up being the vehicle for his extrication from jail, but not in the time frame and manner he anticipated. It was apparently not that the fact that Yosef made efforts was fundamentally wrong. Rather, something about the balance between his approach and the deep belief in Hashem's control of everything was less than was expected of such a great tzaddik.

It is hard to expect that we can figure out an exact formula for choosing between practical actions we take in the natural world and the degree to which we rely on Divine Providence. But we find an instructive, complex approach in our parasha (43: 11-14). Upon sending Binyamin to the perils of Egypt, Yaakov prepares naturally with gifts, turns to Hashem to bless the efforts, and prepares himself psychologically and theologically for either a favorable or a tragic Divine Judgment. We would do well to study these (and other p'sukim) well.

*************************************************************************

 

P'ninat Mishpat-

Waiving of Kiddushin Because of Invalid Witnesses

(from Piskei Din Rabbaniim- vol. I, pp. 19-22)

 

Case: A 15 year-old girl was pressured at a family gathering to accept a ring as kiddushin from a man and be halachically betrothed. She is not willing to marry him as she feels that the marriage is not a good one, and the man wants to marry her and refuses to consider giving a get. The act of kiddushin was done only in front of family members.

 

Ruling: Although there were only relatives at the kiddushin, it is not simple to disqualify the marriage without a get. In this case, the relatives included the girl's maternal grandfather and maternal uncle. There are opinions of Geonim, and according to many, the Rambam (Edut 13:1), that relatives from the mother's side are invalid as witnesses only rabbinically. If this is so, as the Rama (Choshen Mishpat 33:2) takes into account, then the marriage, although invalid rabbinically, is valid from the Torah. As the Rabbis did not come to uproot the Torah law but to add on to it, she would require a get.

However, in this case, where there is great need for leniency, as we cannot expect the girl to marry a man she reasonably considers inappropriate, we must look for room for leniency. The grounds are as follows.

1) R. Akiva Eiger (Shut 95) says that the Rama meant to accept the stringency of the minority opinion that relatives on the mother's side are invalid only rabbinically, only in a case where that would not cause great difficulties. (Not all agree that the Rambam treats these relatives' disqualification as rabbinic, as it is derived from p'sukim, even though it is not explicit.)

2) The two witnesses in question are a father and son and they cannot testify together. Therefore, we look at them as if they were, at best, only one witness. When there is only one witness at kiddushin, the Shulchan Aruch (Even Haezer 42:2) says that the kiddushin is totally invalid. Although the Rama says that we should be stringent in the case of kiddushin that was done in front of one witness, he agrees that in cases of an agunah one can rely on those who are lenient.

3) Many (including the Beit Yosef) rule that when two witnesses are relatives of each other, we apply the rule that they disqualify each other, and the two do not even count as one witness.

4) Since the litigants are Sephardic and the reasons for stringency are based on the Rama, as the Shulchan Aruch is lenient, we follow the Shulchan Aruch's position.

 

Therefore, we allow the girl in question to remarry without the need for a get.

*****************************************************************************************

Moreshet Shaul

(from the works of Hagaon Harav Shaul Yisraeli zt"l)

Saving Some From Sin and Causing Others a Greater Sin- part I

(from Amud Hay'mini, siman 37)

 

A certain rabbi raised the question of what one should do if he finds out on Shabbat that an eiruv is down. By announcing the news, he can save some from a rabbinic prohibition of carrying without an eiruv. On the other hand, this would likely cause some, who will continue carrying anyway under the difficult circumstances, to carry intentionally, as opposed to unknowingly.

The questioner cited the Netivot Hamishpat's opinion (234:2) that if one unknowingly (b'shogeg) violates a rabbinic law, he does not require atonement, because, under those circumstances, it is not considered that he committed a sin. He said that it follows from that approach that it is unnecessary to inform people that the eiruv is down. On the other hand, he also cited the Nachalat Tzvi (on Yoreh Deah 303) that, except in cases where doing so would cause someone significant embarrassment, one is required to inform someone who does not realize that he is violating a rabbinic law. The questioner posited that even the Netivot Hamishpat agrees that it is necessary to inform one who is violating a rabbinic law either because it is unbecoming for one to violate a halacha or because the one who is aware of what is going on has an obligation to prevent sins. Then the question remains about what to do when some will react correctly to the information of the fallen eiruv, and others will not.

The Sdei Chemed, in fact, brings several opinions that one is required to try to prevent someone from violating a rabbinic law b'shogeg. Although one can possibly say that this does not indicate that a violation b'shogeg is an act of sin, R. Akiva Eiger (Shut 8) says that the two concepts are indeed linked. If so, we have to determine why it is that the Netivot does not feel that there is an act of sin when someone violates a rabbinic law b'shogeg.

It appears that we should distinguish, within the Netivot's approach, between the type of shogeg involved. The Netivot discusses a case where someone sold his friend food that is not kosher from a rabbinic perspective. Indications are that the seller was assumed to be a reliable Jew, whom one has a full halachic right to trust. Thus, the buyer, who ate the rabbinically non-kosher food, had an oness (a situation where one is induced without fault to sin). In that case, the Netivot says that we do not consider him to have committed a sin or require atonement. Despite the element of oness, if the food was non-kosher on a Torah level, then the one who ate it requires atonement, according to the Netivot. We do have precedent for this in the case of a woman who remarries after two witnesses falsely say that her husband died. She requires a korban (as atonement) even though she had every right to trust the witnesses (Yevamot 87b). However, Rashi (ad loc.) says that there is an element of shogeg (quasi-culpability) in that case since she would have been wise to wait to see if the witnesses were correct. In the Netivot's case, where there is no reason to expect that the food's status would become clearer by waiting, we would expect that even regarding a Torah prohibition, no atonement should be necessary, and the matter requires additional consideration.

The Sdei Chemed also cites opinions regarding the need to inform one that a close relative had died, which would enable him to refrain from things that are forbidden for mourners. The Bnei Yehuda permits inviting an unknowing mourner to a party, and the Bnei Chayi allows one to not inform his wife of a death and partake in marital relations even on the day of death, when the violation is from the Torah. The latter work explains that since the wife had no reason to suspect that her relative had died, violation of the laws of mourning was oness, which does not require atonement after the fact, nor does it require one to prevent her from "sinning" in the first place.

***************************************************************************

 

Ask the Rabbi

 

Question: I was brought up as a girl to light my own neirot (candles of) Chanuka (= NC) and I continued to do so as a married woman. Recently I was told that when there are men in the house, only they should light. Should my daughters and I stop lighting?  

 

Answer: The basic mitzva of NC is to have one light a night per household. A higher level (mehadrin=mh) is to light a candle for each person and an even higher level (mehadrin min hamehadrin = mmh) is to have the number of lights increase corresponding to the day of Chanuka (Shabbat 21b). Rishonim disagree whether mmh erases the mh, and the household lights only the number that corresponds to that day (Tosafot) or whether we do both, as we light per person times the number of the day (Rambam). Ashkenazim follow the Rambam's approach (approximately) whereas Sephardim follow Tosafot's approach (Shulchan Aruch & Rama, Orach Chayim 671:2). So for Sephardim, it is traditional that the husband/father alone lights the candles. 

Not only is a woman obligated to be involved in NC (Shabbat 23a), including by someone lighting on her behalf, but there is a clear consensus that a woman can light on behalf of a man (Magen Avraham 675:4; see Yechave Daat III, 51). The question is wherther the Ashkenazic practice of mmh, that all members of the household light their own NC, applies to women as well?

The Rambam (Chanuka 4:1) writes that the number that corresponds to the people of the house includes both men and women. This makes perfect sense, as women are obligated like men. (We should note that the Rambam implies that even in mmh, only one person lights, just that the number is adjusted by the number of people, but Ashkenazim have each person light.) As time went on, though, it appears that different minhagim, which differ from the expected, surfaced. The Maharshal (Shut 85) (400 years ago) and Eliyah Rabba (671:3) (300 years ago) say that a wife does not light separately from her husband, as the latter explains, because a wife is part of her husband (ishto k'gufo), not a separate unit within the household. This idea, a reflection of marital unity, has halachic implications in various areas of halacha. This implies that daughters should and probably did light.

Later poskim noted that in practice no girls light, and all sorts of explanations (often a sign that all are tenuous) were raised to explain the phenomenon. The most famous one is the Chatam Sofer's (175 years ago) who says that since the practice was to light outside and since it was not considered modest for women to congregate among men from other families, the practice that everyone lights was not extended to them. The Mishna Berura (675:9) brings the Olat Shmuel that females are not required to light separately and are subsumed in the men's lighting, but if they want, they can light with a beracha. R. Sh. Z. Orbach (Minchat Shlomo II, 58.3) explains his  opinion as follows. If one naturally fulfills his requirement with someone else and for no good reason intends not to be exempt but to do it himself, there may be an issue of an unnecessary beracha. However, since here there is a reason (even though not an obligation) for a woman to want to do mmh by lighting her own NC, it is not considered an unnecessary beracha. These poskim do not say that a girl should not light; they explain how there could be a minhag that many do not. 

There are many females, including the wife and daughters of Rav Soloveitchik (Nefesh Harav, pg. 226), who have the minhag to light. Such a girl can be proud that she performs the mitzva as mmh (without belittling those with a different minhag). Regarding a wife, there are classical sources (see also Terumat Hadeshen 101) and a clear explanation as to why not to light separately. Thus, she might consider it sufficient to light the household 's Shabbat candles and have her husband represent their unit on Chanuka. If she does light, she may avoid possible doubts by using her husband's beracha to cover her lighting as well. There are other halachically plausible compromise possibilities, but we refer to the main practices we know of. 
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