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	“It is Not in the Heaven”Harav Yosef Carmel

The Torah informs us that the goal of dedicating oneself to a Torah lifestyle is “not in the heaven, that one would say: ‘who will go up to the heaven and take it for us that we should hear it and follow it?’ nor is it on the other side of the sea … for it is very close to you …” (Devarim 30: 11-14). We will concentrate on different meanings and insights of the phrase, “it is not in the heaven (lo vashamayim hee).” 

Rashi (ad loc.) comments that the Torah is not in the heaven, but if it were there, it would behoove us to go up there to get it. This is in line with Rashi’s common practice to stress the Torah’s educational messages. In this case, we learn that no effort should be spared to gain access to Torah study (see also Eruvin 45a). Chazal learn another moral lesson from the pasuk. “It is not in the heaven- you will not find Torah in those who ‘raise their thoughts’ (=are haughty)” (Kalah Rabbati, 5,5; Eruvin, ibid.). In other words, to learn Torah properly one must be humble. For this reason, the Torah is compared to water, which always flows down to the lowest elevation.

Another aspect of the phrase is highlighted in the famous story of “Tanur Shel Achana’i.” The gemara (Bava Metzia 59b) tells of a halachic dispute between R. Eliezer and the Chachamim on a question of purity. Despite R. Eliezer’s strong arguments, the majority ruled against him. R. Eliezer invoked heavenly miracles to support his position, causing a carob tree to move, a pool of water to backtrack, and a wall to lean. Finally a heavenly voice explicitly supported R. Eliezer’s position. Yet R. Yehoshua got up and pronounced: “It is not in the heaven!” The gemara explains that once the Torah was given at Sinai, we no longer rule based on heavenly voices. According to this understanding of the pasuk, we no longer follow heavenly voices or even prophecy in deciding halachic disputes, which are determined by the standing rules of determining halacha. We also learn that a navi does not have the authority to alter (in a permanent manner) one iota of the Torah as given to Moshe.

One can suggest another explanation of the phrase in question. The Torah was not meant to stay in the heaven, to be followed by those removed from normal, earthly existence. It was given to human beings who live “in this world.” The Torah does not demand people to act in an unnatural manner, to live as ascetics or in isolation, just to sanctify themselves within this world. The Ralbag (on Mishlei 3:17) writes powerfully on the thesis that the Torah is designed to make one’s life pleasant and bring health to both body and soul. Indeed the Torah is a Torah of life for those who live on the face of the earth, not in the heaven.

P’ninat Mishpat -Dispute Over Implementing a Will (based on Piskei Din Rabbaniim- vol. XIX, pp. 1-5) 

Case: A son and daughter agreed on an arbitrated settlement to divide the inheritance left by their mother (approximately evenly). Subsequently, someone brought forward a will giving the daughter most of the mother’s jewelry in addition to half of most of the property. 

Ruling: The will makes no mention of a kinyan done to validate it halachically as a present during the mother’s lifetime. According to the Rama (Choshen Mishpat 250) if the one giving the “present” was healthy at the time, the will is invalid. However, there are opinions that validate such a will. The Beit Yosef brings the Mordechai that if the will says that the property should be given after death, then it is valid without a kinyan. The Ikarei Hadat (OC 21) says that if the will was given in document form, then we know that he was serious and the will stands until retracted. Also, the daughter asserts that when the mother was sick, she told her daughter to physically take the jewelry, which she did. This cannot be confirmed or disproved.

In general, in a case of dispute between a questionable recipient of “inheritance” beyond Torah law and the normal inheritor, the inheritor is muchzak (in possession until proven otherwise) (Choshen Mishpat 251). However, in this case, the daughter took physical possession (tefisa) of the jewelry. Tefisa can make a difference in a few ways. If there are no witnesses that the tefisa has occurred, then one can make a migo. In other words, he can say: “Believe my account of the events, because if I wanted to, I could have hidden the fact that I took the object.”  However, in this case, she is not able to deny possessing the objects. At times, one can claim that physical possession of an object is a strong enough indication of ownership that he is believed to say that he obtained ownership of it legally. However, regarding those objects that are often lent or given over for safekeeping, possession is not a sufficiently strong indication of ownership. In this case, if the daughter had simple access to her mother’s jewelry, her possession does not significantly bolster her claim that her mother gave it to her as a present. 

However, there is a further application of possession. When there is a dispute among (post-Talmudic) poskim as to who deserves something, if one took hold of the property in question, even after the question arose, possession gives him the advantage to keep the object based on status quo (Netivot, Klalei Tefisa 20). That element of tefisa does exist in this case (as the Mordechai and others validate the will) and the daughter’s claim is accepted.

Even though a compromise was made, since it was arrived at before the daughter was aware of the will, which strengthens her position, she can back out of the compromise (Shulchan Aruch, CM 12:14-15).

	Moreshet Shaul   

(from the works of Hagaon Harav Shaul Yisraeli zt”l)
The Mitzva to Live in Eretz Yisrael- Part IX- The  Rambam’s Opinion (IV) (condensed from Eretz Hemdah I, 1:5)

[We explained last time how the Rambam understood R. Yehuda’s approach (Ketubot 110b). R. Yehuda tried to dissuade R. Zeira from moving to Eretz Yisrael based on halachic grounds. He used the oaths forbidding mass aliyah to demonstrate that the mitzva to move to Eretz Yisrael did not apply after the Temple’s destruction. R. Zeira reasoned that the mitzva applied and that it was permitted to move to Eretz Yisrael with permission of the sovereign power. We must determine if the Rambam accepted R. Yehuda’s or R. Zeira’s position.]

In addition to stating that it is forbidden to move from Bavel to Eretz Yisrael, R. Yehuda also quoted his teacher, Shmuel, as saying: “Just as it is forbidden to leave Eretz Yisrael for Bavel so too is it forbidden to leave Bavel for other lands” (Ketubot 111a). The gemara does not explain the rationale and/or source for the prohibition. The Rambam (Melachim 5:12) rules as follows: “Just as it is forbidden to leave Eretz Yisrael for the Diaspora, so too it is forbidden to leave Bavel to go to other lands, as it is written: ‘They will be brought to Bavel, and they will remain there’ (Yirmiya 27:22).” The Rambam, in bringing Shmuel’s halacha not to leave Bavel, does not state whether it applies to one leaving Bavel for Eretz Yisrael. He cited the pasuk that R. Yehuda used to prove that one may not go from Bavel to Eretz Yisrael. What does the Rambam’s ruling, which seems to be a mixture of different statements, tell us about which opinion(s) he accepts as halacha?

The Kesef Mishneh (ad loc.) says that the Rambam combined R. Yehuda’s two statements, his own and the one in Shmuel’s name, because he accepted both as halacha. The prohibition to leave Bavel for other lands thus includes leaving for Eretz Yisrael. The Lechem Mishneh (ad loc.) was troubled by the fact that the gemara implies that the two halachot are different in nature and cannot be combined into one cohesive halacha with a single source or reason.

The P’at Hashulchan, therefore, says that the Rambam accepted only Shmuel’s statement, that one cannot leave Bavel for other lands, excluding Eretz Yisrael. The Rambam did not accept R. Yehuda’s ruling that one may not go from Bavel to Eretz Yisrael, as the mishna says that one can force his or her spouse to move to Eretz Yisrael, apparently including a case where they were in Bavel. The pasuk that the Rambam brings is merely an asmachta (a scriptural hint, not a source), which fits a variant text that the Rambam apparently had in our gemara.
The Kesef Mishneh’s approach is more plausible than the P’at Hashulchan’s, which makes several difficult assumptions without corroboration. Apparently, R. Yehuda heard from Shmuel a broad statement about not leaving Bavel. R. Yehuda restated Shmuel’s statement as he understood it, that the prohibition applies even to going to Eretz Yisrael, based on the pasuk in Yirmiya. According to the Kesef Mishneh, the Rambam accepts R. Yehuda’s version of Shmuel. 

Why do Shmuel and the Rambam equate the problem of leaving Bavel, which is based on a Divine decree to accept Hashem’s hand in history, to the problem of leaving Eretz Yisrael, which is designed to keep one in a holy place? The Rambam did not mean to equate the source or rationale of the halachot but their extent. Shortly before (hal. 9) the Rambam brought the situations where one is allowed to leave Eretz Yisrael, including to marry or learn Torah, on condition that he returns. The comparison tells us that under the same circumstances, one can leave Bavel. Therefore, one cannot prove that those who left Bavel to learn Torah in Eretz Yisrael follow R. Zeira’s opinion, as R. Yehuda agreed that one can go temporarily to learn.

We conclude our treatment of this topic next week
	
	Ask the Rabbi

Question: A hospitalized patient who does not get visitors has repeatedly asked me to visit him. The hospital is so far away that travel costs are about $100 a visit. Can I use my ma’aser money (10% of one’s earnings, customarily set aside for charitable causes) to defray the costs? 

Answer: We will begin with background on the uses of ma’aser before showing how this case differs from much of the classical, halachic discussions.

The Rama (Yoreh Deah 249:1), based on the Maharil, rules: “One should not use his ma’aser for matters of mitzva like candles for a beit knesset or other matters of mitzva; rather he should give it to the poor.” On the other hand, the Shach (249:3) and others bring the Maharam, who says that one can use ma’aser for a variety of mitzvot, including making a brit milah or wedding for someone else if he couldn’t/wouldn’t have done so otherwise. 

Some Acharonim make distinctions that allow these rulings to coexist. The B’er Hagoleh (ad loc.) says that the Maharil applies only in a case where one wants to use the money for a mitzva he is obligated to do. Then there is a rule that one cannot “kill two obligations with one stone” (see Beitza 20a). However, he could use ma’aser to enable a mitzva, which is not his personal obligation, tobe performed. The Chatam Sofer (Shut Yoreh Deah 231) proves that the Maharil considered diverting money set aside for charity to help someone perform a mitzva a form of stealing from the poor. He makes a different distinction, though. If one began the practice of giving ma’aser by giving it only to the poor, then using it for mitzvot is like stealing. However, if he specified when adopting the proper practice of ma’aser that he will use it for other mitzvot, he may do so. The common practice is that people do use ma’aser for a variety of mitzvot, although it is better to state one’s intention clearly from the outset, as the Chatam Sofer says. 

At first glance, the application of these rules is as follows. If you specifically are obligated to visit the sick person, then you cannot use ma’aser to fulfill your obligation, unless the expense goes beyond the amount one needs to pay for mitzvot (see Rama, Orach Chayim 656:1). We do not have enough information to try to determine the extent of your obligation.

However, there is an important rule that we have been taught by our teacher, Harav Zalman Nechmia Goldberg, shlita. The Torah requires one not only to take the time and make the effort to perform mitzvot bein adam lamakom (between man and his Maker) but also to pay significant amounts of money to do so. Regarding mitzvot towards one’s fellow man, one is required to make the effort, but he is not obligated to lose money to do so. This is derived from the mitzva of returning a lost item, where the gemara (Bava Metzia 30a) derives that one does not have to lose money to return a lost item (see Shurat Hadin, vol. VII, pp.377-444). There are cases where we are obligated to spend money to help others, but that is included in the overarching mitzva of tzedaka. But tzedaka has its own rules, including ma’aser, that the average person is expected to give 10% of his earnings for various forms of the mitzva. Therefore, even if you are obligated to visit the person in question, the costs may be included in and taken from tzedaka.

The only question is as follows. If the patient can afford it, he should pay for the transportation costs, as the charity part of the mitzva is for those who cannot afford to pay for their necessities. What happens if he has the money to pay, but does not think of paying or does not want to do so? The gemara (Ketubot 67b) says that when one can support himself but refuses to do so, we are required to give him charity and worry later about getting back the money. So too here, if asking for money will upset the patient, ma’aser can be used to ensure that his physical and emotional needs are not compromised.
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