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Mina bat David Presser on the occasion of her second yahrzeit. Her life exemplified growth through learning.
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Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.
***************************************************************************************************************************
 
The Price of Being Counted
 
While discussing the rules of dividing up Eretz Yisrael and giving a partial list of families who were entering, the Torah makes a far-reaching statement. "Among these there was no man who was counted by Moshe and Aharon, the Kohen, who counted Bnei Yisrael in Midbar Sinai ... except Kalev ben Yefuneh and Yehoshua bin Nun" (Bamidbar 26:64-65). Although the statement appears all-encompassing, Chazal whittle away at it. Men were excluded, but women entered the Land (Rashi). Those who were above 60 or beneath 20 at the time of the Sin of the Spies were not included in the decree (Bava Batra 121b). Finally, the Tribe of Levi entered Eretz Yisrael irrespective of age (ibid.).
We can understand why those under 20 were spared from the decree. After all, at that age one is not fully responsible for his shortcomings (Rashi on Bereishit 23:1). But after the age of 60, when one is already at an age of leadership, he should be even more responsible, so why were the elders spared? How do we know about the Levi'im exception? There is empirical evidence (Aharon's son, Elazar, is mentioned in Sefer Yehoshua). But beyond this, the gemara (ibid.) infers from the pasuk that says that the decree was "from 20 years old and above" (Bamidbar 14:29) that only those who were counted from the age of 20 were punished, not those who were counted from 30. One understanding is that the Levi'im were counted from the age of 30 days, as we find twice in Bamidbar (3:15; 26:62). However, the Rashbam (on Bava Batra 121b) proves that it refers to the later counting, from the age of 30 years (Bamidbar 4:46). One could claim that the numerical difference is a technical way for the Torah to hint that the Levi'im were excluded from the decree to perish in the desert. However, a more substantive possibility can explain all of the exceptions to the rule. 
The age of being counted, above 20 (until 60, according to Rashbam, ibid.) was not by chance, but because they were "all who go out to the army in Israel." When the spies came back with a report that the Jewish soldiers would be overpowered by their Cana'anite enemies, all eyes turned, not to the elders, but to those who would be asked to fight. Did they have the guts and the belief in Hashem to fight? The Torah records the complaints of Bnei Yisrael at that time. "Why does Hashem bring us to this land to fall by the sword, our wives and children will be taken as spoils" (Bamidbar 14:3). Who would use that language? Not the wives, children, or the elders. Not the Levi'im, who did not fight, but served in the Mishkan and were counted according to their years of service (30 to 50). Rather, it was the prospective soldiers, expressing their fear of death in battle. As it was their task to show bravery and belief, they were the most harshly punished.
How grateful we should be to the Israeli soldier of recent history, who has responded to the challenge of facing formidable odds by rising up bravely in the spirit of Kalev.
 
*******************************************************************************************************************
P'ninat Mishpat –
A Questionable Entry in a Grocery Bill
(based on Piskei Din of the Rabbinical Court of Yerushalayim- vol. III, pp.51-52)
 
Case: A grocery store keeps a record of a customer's purchases, which he pays at intervals. The customer claims that he believes that it is likely that some entries are mistaken, and, therefore, he should only have to pay those charges that he agrees to.
 
Ruling: The Shoeil U'meishiv (I, 2:190) discusses an almost identical case and says the following (after we give background). One who admits to part of a claim made against him and denies part is obligated by the Torah to make an oath (sh'vuat modeh b'miktzat) that he does not owe the full amount (Sh'vuot 38b). If he is unable to swear to exempt himself on the amount in question, because, for example, he is not certain that he does not owe the money, then he is obligated to pay (Bava Metzia 98a). In contrast, if one is not certain if he owes any of the money demanded, then he does not swear and does not need to pay (Bava Kamma 118a). The question is whether this case is one of a person who admits to part of the payment or denies (equivocally) the whole thing. The Shoeil U'meshiv raises the possibility that he is considered to deny the whole thing. This is so if we look at every entry in the grocery's ledger, which corresponds to a different visit to the grocery, as a different event. The defendant agrees fully to some of the visits and questions fully some of the other visits that allegedly ended in purchases. On the denied claims, he is like one who denies totally and since he is not obligated in any Torah-level oath, he does not have to pay despite his inability to swear.
However, this suggestion is very difficult, as it contradicts the view of the Sefer Hat'rumot which is brought as halacha by the Shulchan Aruch (Choshen Mishpat 88:31) without dissent. They rule that if one makes several claims of loans taking place at different times, or even if the claims stem from different types of monetary obligations, and the defendant agrees to some and denies some, he must make a Torah oath. If the defendant has an obligation to make a Torah oath and says that he is unsure of the truth, then he has to pay.
The logic is as follows. When one makes claims or, for that matter, testifies on occurrences that require payment, the crux of the matter is the amount of money due. The story(ies) behind the obligation serves only as the foundation of the obligation, not the heart of it. Therefore, we look at the total amount from all entries on the grocer's bill for the customer as one unit. As the customer agrees to part of the bill and is unsure about the rest, he is a modeh b'miktzat who has to pay.
*************************************************************************************************************
 
Moreshet Shaul
(from the works of Hagaon Harav Shaul Yisraeli zt"l)
The Mitzva to Live in Eretz Yisrael - part I - Ramban's Opinion (I) 
(from Eretz Hemdah I,1:1)
 
[We will now start a series on the topic of the mitzva to live in Eretz Yisrael in our days. This mitzva, which the last few generations have had the z'chut to be able to fulfill, with Hashem's mercy, is a very dear one. It is also the first topic in Rav Yisraeli z.t.l.'s first sefer, Eretz Hemdah. (Our kollel is named after the sefer and the ideas behind it.) While it is not equally easy for all to actually fulfill this tremendous mitzva, it is important for all to understand its relevance. He (and we) starts with the strong words of the Ramban, one of the most prominent and powerful proponents of the obligation to settle the Land, who also carried out his dream, moving to Eretz Yisrael. Because of the limitations of this forum, we have to quote sporadically. We will continue with Rav Yisraeli's analysis of the Ramban next week.]
 
The Ramban, in his additions to the Rambam's Book of the Mitzvot (#4) counts the mitzva to conquer and inhabit Eretz Yisrael as a mitzvat aseh (positive). The following is the language of the Ramban. [Ed. note- we are forced to translate and regret that it prejudices the analysis.]
"We were commanded lareshet (to possess  (/inherit?) the Land that Hashem gave to our forefathers, Avraham, Yitzchak, and Ya'akov and not to abandon it in the hands of any other nation or leave it in desolation. This is what the pasuk says: 'You shall possess the Land and settle in it, for to you I gave the Land to possess it' (Bamidbar 33:53)... He specified for them the boundaries [of the Land] ... The proof that this is a commandment is that which it is said in reference to the meraglim: 'Go up and possess as Hashem spoke to you' (Devarim 1:21) ... and when they did not want to go, it says: 'you rebelled against the word of Hashem' (ibid.:26) ... we see that this is a commandment and not a foretelling or a promise. That is why the Rabbis call it "a war of mitzva" (Sota 44b). The Sifrei states:  ''You shall possess and inhabit it'- in the merit of possessing it [by battle] you shall inhabit.' You should not think that the mitzva is the war of the Seven Nations to destroy them ... for we were commanded to destroy these nations when they fight with us, but if they agree to make peace, we will make peace with them under certain known conditions. But we shall not leave the Land in their hands or the hands of any other nation in any generation ... We were commanded to come to the Land, to conquer (lichbosh) the cities, and to settle our tribes in them ...If our tribes will want to leave it and conquer  [a different land] they are not permitted, for we were commanded to conquer it and inhabit it. David acted against the Torah. The Torah said that after you conquer Eretz Yisrael, you will be allowed to conquer outside the Land, and he [conquered elsewhere before completing to conquer Eretz Yisrael]. So we [see that] we are commanded in all generations. And I say that the mitzva that the Rabbis speak about in such extreme terms and that is to live in Eretz Yisrael, to the extent that they said that whoever leaves it and lives abroad should be in your eyes like an idol worshipper, etc. (Ketubot 111) and other extreme statements, all of this is because of the mitzvat aseh that we were commanded to possess it and inhabit it. If so, it is mitzvat aseh  for all generations, in which every one of us is obligated even in the time of Exile, as is clear from the Talmud in several places. The language of the Sifrei is: 'There was a story of Rabbis ... who were going leave Eretz Yisrael. They reached Platia and remembered Eretz Yisrael, raised up their eyes, their eyes teared, they ripped their clothes and recited the following pasuk: 'You shall possess ...' and they said: 'Living in Eretz Yisrael is of equal weight to all the mitzvot.'"
[We suggest that our readers hold on to this abridged version of the Ramban (or have the original handy) as it will be the basis for the analysis to come.]
*****************************************************************************************************************
 
Ask the Rabbi
 
Question: Why is eating new fruit considered such a pleasure that it is forbidden during the Three Weeks (between 17 Tammuz and 9 Av)? Also, is it permitted on Shabbat?
 
Answer: As far as the actual practices of the Three Weeks and the Nine Days, we would prefer not to rule definitively, as the practices depend very much on family and/or community minhag. These are best dealt with on the more local level. However, it is worthwhile to remove some confusion on the source, rationale, and parameters of this halacha/minhag. 
The issue is actually not the eating of the fruit per se but the fact that when eating new fruit one is required to make the beracha of Shehechiyanu. The wording of that beracha implies that we are happy to have reached this period of time, but the sadness of this time of the year makes it inappropriate to make such a statement. The source is actually post-Talmudic (as is not uncommon in these halachot). The Sefer Chasidim (840) says: "There are pious ones from the early pious people who would not eat any new fruit between 17 Tammuz and 9 Av, for they said: how can we make the blessing that 'He gave us life, sustained us, and allowed us to reach this time.' There are those who make the beracha on new fruit when they came across them on the Shabbatot between 17 Tammuz and 9 Av." The Shulchan Aruch (Orach Chayim 551:17) phrases it as follows: "It is good to be careful not to say "Shehechiyanu" on fruit and clothes during the Three Weeks, but on a Pidyon Haben you say it and do not lose out on the mitzva." 
The weak language of these sources makes it sound as less than a standard  halacha or even minhag. The G'ra (ad loc.) calls this practice an extreme stringency. He proves that even a mourner on the day of a parent's death is permitted to make Shehechiyanu if the need arises, and therefore, there is no way that the Three Weeks could be more severe. The Magen Avraham (551:42) makes a fundamental distinction that many accept (but the G'ra does not). He says that it is not that a person should be in too sad a state to make Shehechiyanu, but that the period of time is a tragic one. The Three Weeks is an objectively sad time for all, as opposed to the time of mourning where the individual is sad, but the time is a normal one.
We should point out that the aforementioned sources do not say that it is impossible to make Shehechiyanu during this time, but that the situation should be avoided by not eating new fruit and wearing  new clothes. (For clothes, there are additional problems during the Nine Days, beyond the issue of Shehechiyanu (see Shulchan Aruch, ibid.:6)). Not only do we say Shehechiyanu at a Pidyon Haben, but the Rama (551:17) says that if the only time the fruit will be available to make Shehechiyanu is during this time, then one does not lose the opportunity. 
One common occurrence where there is major discussion among poskim is, as you asked, on Shabbat. On one hand, even though laws of aveilut almost disappear on Shabbat, our issue is praising the time of year, which, despite Shabbat, is a problem during the Three Weeks. On the other hand, because of the mitzva of oneg Shabbat, we do not want to refrain from things that add to our enjoyment. While there is no clear consensus on the matter, different factors can help decide whether it is preferable to eat the foods and make Shehechiyanu or not (see Piskei Teshuvot 551:53). One is how close it is to Tisha B'av. Another is how important eating the new fruit is for the enjoyment of Shabbat. 
The most important thing, in general, in regard to the laws and customs of the Three Weeks is to keep things in perspective. While many of the specific customs are relatively recent and sometimes one can argue upon them halachically, there should be a pervasive atmosphere of dampened joy. The specific customs are important and often binding vehicles to that end, but the heart of the mitzva is the mood itself.
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