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	Parashat  R’ei                                                  25 Av 5766

       

	
	This week:

	
	• Long-Term and Short-Term Permanent Learning - A Glimpse from the Parasha 
• Demanding a refund after a person was already mochel  - Ask the Rabbi
• Transferring Saplings in Regard to the Laws of Orlah​ – part II - from the works of Rav Yisraeli zt”l
• The Dissolution of a Partnership - from the world of Jewish jurisprudence
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	Long-Term and Short-Term Permanent Learning
Our parasha mentions, among many other mitzvot, the mitzva of ma’aser sheni, the second tithe which must be eaten only within the walls of Yerushalayim. The Torah explains: “You shall eat it before Hashem, your Lord, in the place that He will chose to have His Presence dwell there… so that you shall learn to fear Hashem, your Lord, all the days” (Devarim 14:24). Commentators note that the Jew’s presence in the nation’s spiritual, judicial, and Torah center is a great inspiration. Despite the Torah’s explanation, we need to clear up some issues. 

Indeed ma’aser sheni gives incentive to come to Yerushalayim, but why do we need incentive after the Torah commands us to go there for three festivals every year (see Shemot 23:14)? One can claim that the existence of ma’aser sheni encourages those who are exempt from the mitzva to join the rest or to give an incentive that aids compliance. However there appears to be more to it than that. The Torah adds that one will learn to fear Hashem all the days. What is that hinting at?

One possibility is that a person who has a lot of produce will come early and/or stay after the regalim in order to finish everything. However, even that extension would cover more days but not “all the days.” The Sefer Hachinuch (#360, regarding the related mitzva of ma’aser beheimah eaten in Yerushalayim) explains that there can be so much to eat that a person will be encouraged to set up a second residence to take full advantage of the situation. Furthermore, a family or a town is likely to send one of its own to Yerushalayim to learn from the kohanim and levi’im and be supported from the extra produce. After becoming an expert in Torah and fear of Hashem, that student turned scholar would spend a lifetime strengthening the religious level of his relatives and neighbors.

Rav Saadya Gaon may hint at another approach. The Torah reference to learning to fear Hashem all the days could mean that the intensive religious experience keeps one inspired for the long term. Yet, R. Saadya explains that one “will learn to serve Hashem all the days.” What does the service have to do with the fear of Hashem or “all the days”? Although one who comes to Yerushalayim and sees the religious elements of the city is awed, that may not teach him lessons that are applicable to his day-to-day existence far away from the Holy City. However, eating his produce within the context of holiness teaches a lesson that the mundane can serve holiness. This service of Hashem can be applied all the days in all places. 

Indeed, long-term exposure to Torah and holiness can enable one to influence his surroundings on a permanent basis. Yet, even short-term learning with the right approach can provide a permanent message of how to view all of one’s activities.
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	Question: I heard in a shiur given by a talmid chacham the following surprising ruling. Someone bought milk and found it to be spoiled. He decided it was not worth the bother to go to the store to return it. Soon thereafter his son announced he was going to the store, and the father asked him to return the milk. The ruling was that he was forbidden to demand a refund or replacement because he was already mochel (relinquish) this right. Is that really so?
Answer: It is not for us to determine if the talmid chacham was right or wrong, all the more so because we do not know the exact case and all his reasoning. We will gladly share our understanding of the topic, which can shed light only on some of the various possible scenarios.

The main issue here is that of mechila b’lev (mental relinquishing of rights). In contrast to most financial dealings, mechila does not require a kinyan (act of finalization) (Shulchan Aruch, Choshen Mishpat 12:8). Thus, oral mechila, even in the absence of the person who is obligated, is binding and the mochel can no longer demand payment. The Ketzot Hachoshen (ad loc.:1) cites the Maharshal who says that the mechila can even be accomplished mentally. One proof is from the gemara (Ketubot 102) regarding a widow who did not request payment of her ketubah for 25 years. She can no longer demand it because of the assumption she was mochelet. Since there is no indication she would verbalize this mechila, we see that mechila b’lev works. 

The Ketzot is bothered by the fact that there is a broad rule that matters of the heart are not binding. He accepts the following distinction of the Maharit (II, CM 45). When there is a presumption throughout society of mechila (e.g., regarding the ketubah) it does not need to be verbalized. However, mechila which an individual may have contemplated where others might not have is not binding in and of itself.

We suggest the following practical rationale for this distinction (see also Sha’ar Mishpat 68:1). In many areas of life one regularly vacillates before arriving at a not obvious decision. He might have been “sure” at one point but decided later the opposite. It is unfair to bind someone to a decision unless he was aware that after a given point, he will be unable to change his mind. Regarding most monetary matters, only a kinyan indicates finality. Regarding mechila, speech is sufficient, but thought is not. If a person is in a situation where almost all arrive at the same final decision and he makes no contrary indication, we can assume that he too was fully mochel.

There are significant opinions on both sides of the question of mechila b’lev (see Pitchei Choshen, Halva’ah 12:(11)). Our feeling is that the stronger position is that it is not binding. We should note that even according to the Maharshal, the level of finality in one’s mental mechila must be strong. If one thought to himself, “I’m too tired to go now so I guess I’ll forgo the money,” it is meaningless. One can probably train himself to not consider something a final decision until he truly plans to stick by it. It is questionable whether one who planned not to return milk because of the trouble involved had any reason to unequivocally turn that into a final decision. 

An action which indicates mechila can also be binding. For example, if the milk were still edible and one put some in his coffee, that would be an indication he was mochel his right to return it (Rambam, Mechira 15:3).

A final factor to consider is that even if mechila b’lev is binding, it might have been a mechila b’ta’ut (based on a false premise). Specifically, had the buyer known that his son was going to the store, he might not have been mochel. In general, ta’ut neutralizes mechila and even kinyanim (Rama, CM 241:2). However, this is the case only when the unknown situation existed at the time of the mechila (see Ketubot 97a). For example, if the son decided to go to the store after his father was mochel, it would not be ta’ut.
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	Transferring Saplings in Regard to the Laws of Orlah​ – part II

(from Chavot Binyamin, siman 1)

[We introduced last time the case of one who uprooted a tree with a lot of dirt covering its roots, which was transported for replanting in a truck with a metal bottom. Does this break the connection with the ground and require one to count the three years of orlah from the beginning? The gemara allows lifting a stone with grass growing on it from the ground to wipe oneself, which can be done only if no Torah prohibition exists. Rashi posits that this is because even when suspended in the air (like a flower pot on stilts) it is considered attached to the ground. The Rambam and the Riva understand that the fact that there is no Torah prohibition because the original connection to the ground is a weak one and the rock will be returned after use.]

The Riva’s proposition that removing vegetation from the ground with the intention to return it is not a Torah prohibition because of the original weak connection may be limited to the rock with grass. Regarding the gemara’s parallel case of parfisa (apparently, a flower pot) that is removed to stilts, the connection to the ground is probably sufficient for a Torah prohibition to exist. Yet, the Riva may have been referring to both cases. These possibilities can affect the understanding of the Ohr Zarua, who rejects the Riva’s claim. Did he reject the whole proposition that the intention to return it to the ground makes a difference because the gemara makes no explicit distinction? Or is the Ohr Zarua’s argument with the Riva more local in nature? It does seem difficult to distinguish between grass growing on a rock and a flower pot. In both cases, one who pulls the growth from its earth is chayav and in neither case is there a physical connection to the ground which needs to be severed. 

It is likely that the Ohr Zarua understands, as the Aruch does, that parfisa is put in such a manner that if left alone, the roots will connect to the ground. This fact, even before the rooting occurs, makes the connection more significant than regarding the grass on the rock, which is never expected to connect to the ground. However, the Rambam (Shabbat 8:4) did not make this distinction as he brings the halachot of the rock and parfisa as one case. How then does the Rambam deal with the fact that there is no Torah violation when removing the earth with grass from the ground?

The Rambam posits that the action of lifting the clump to place on stilts is done with an assumption, and thus a character, of permanence. The action of uprooting is not retroactively erased even if one later returns it to the ground. However, lifting up the stone for wiping is temporary in nature. This is similar to the Minchat Chinuch’s position that if one soaks grain in water, he is chayav for planting only if he leaves it until it sprouts, even though if one sows it in the ground he is chayav even if he removed it before sprouting.

In all likelihood, even the Rishonim who do not distinguish between temporary and permanent planting and uprooting said so only in regard to the laws of Shabbat. On Shabbat the focus is on a person’s actions more than on the status of the object involved. Either way, the person uprooted. However, regarding the laws of Shemittah and orlah, the situation in which the plant is in an obviously temporary state of disconnection affects the halacha. We see this from the Talmudic sources on vegetation that was dragged along by flood or by boat. They are considered to be attached the whole time even though there are certainly moments when their connection was severed. It must be that the temporary break does not affect them.

Similarly, when one transports the trees on the back of a truck, the nature of that position is very temporary. Therefore, when one returns the tree with its covered roots to the ground, he does not need to begin counting the years of orlah from the beginning.
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	The Dissolution of a Partnership

(based on Halacha Psuka, vol. 13) 

Case: The plaintiff and defendant formed a joint business project, at whose inception each invested an equal amount of money. However, the way the business is legally registered, the defendant is listed as the owner of the business and the plaintiff as his employee. The sides are in the process of dissolving their partnership. The plaintiff wants to break it up along the lines of the legal representation of the business. In other words, the defendant would receive the assets of the business and the plaintiff would be paid for unpaid work, as compensation for having his employment terminated, and the like. The defendant says that the two were full partners and that the representation of employer/employee was done to solve unrelated technical issues. He wants the dissolution to be done into equal parts without worker’s compensation. The plaintiff also claims that the defendant was negligent in his work in a manner that harmed the business and this should be reflected in the terms of the dissolution.
Ruling: The Shulchan Aruch (Choshen Mishpat 176:3) says that two craftsmen who agree to share their profits from clients do not form a binding partnership because people cannot make transactions regarding future matters (profits from future work). The Rama (ad loc) brings three differing opinions. According to the first two, the partnership can be made, the difference being whether a kinyan is necessary to formalize it. The third opinion is that the agreement is binding in regard to profits that were made prior to the decision to back out of it but not into the future. 

In the case at hand, the partnership was based primarily around work, not property Therefore, according to the Shulchan Aruch, the agreement could be altered and one could argue that when it was registered as an employer/employee relationship that is what happened. Even according to the Rama, one opinion states that regarding the future, the agreement can be changed. However, since this partnership also includes property, the partnership takes hold and the additional work that they did together can be seen as ensuring the viability of the partnership that is based on property.

The claim that the defendant was negligent in his work is not relevant at this point, when they are already dissolving the partnership. Firstly, in the meantime, the partners continued to work together in a way that indicates mechila on his shortcomings. Secondly, one can demand compensation from the other partner for his negligence only if his work did not meet the minimum standards of reasonable work. The plaintiff did not come close to convincing beit din that this was the case.
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