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The Samaritan Forgery
Harav Yosef Carmel
 
In Hemdat Yamim of Tzav, we mentioned Dr. Adam Zartal's findings of an altar on the southeastern slopes of Har Eival. That altar is apparently the one that Hashem commanded Bnei Yisrael to erect when they would pass over the Jordan (Devarim 27: 4-5). Indeed the erection such an altar was reported in Yehoshua (8: 30-31). This altar is also inseparably linked to the blessings and curses that were given on Har G'rizim and Har Eival, respectively, as mentioned in our parasha (Devarim 11: 29-30).
Where is Har G'rizim? The accepted identification is a mountain that stands to the west of the city of Shechem. This mountain is home to the settlement, Har Beracha (whose name is no accident) and l'havdil, the Samaritan (Shomronim) center.
The Shomronim are the descendants of the Kuttim, whe were brought to Eretz Yisrael from Kutta, as part of an Assyrian policy of trans-migration, after the destruction of the Kingdom of Israel (10 tribes), 150 years before the first Beit Hamikdash was destroyed (Melachim II 17:24). The Shomronim originally converted to Judaism because of fear of lions that attacked them, but were eventually rejected by the Jewish people and deemed to be non-Jewish (see Chulin 6a; Even Ha'ezer 4). Chazal also called them forgers, "for making changes in your Torah without gaining anything from it. You wrote 'next to Elonei Moreh' as Shechem, when it is known that it is Shechem, except that you do not derive from a g'zeira shava (derivations from the use of the same words in different places) (Yerushalmi, Sota 7:3). What forgery are Chazal referring to?
The answer is that there were apparently multiple forgeries. The first forgery was to change the place where the altar was supposed to be erected from Har Eival to Har G'rizim, where they claim to live. (We may note that there is no archeological evidence that such an altar existed on Har G'rizim some 3,500 years ago.) The second forgery was in our parasha. The Torah describes the blessings and curses taking place by Elonei Moreh, and the Shomronim changed it to Shechem. Our community of believers, while rejecting the Shomroni forgery, continued to accept their tradition that the ceremony took place around present day Shechem, which they claim to be in between Har G'rizim and Har Eival. This ignores the implication of the aforementioned Yerushalmi.
Dr. Zartal's findings indicate clearly that while Har Eival is indeed the one we call by that name today, Har G'rizim is not Har Beracha, on the opposite side of Shechem from Har Eival, but is rather opposite a different side of Har Eival, the side that contains the remains of the ancient altar. Thus, the site of Har G'rizim (the real Har Beracha) is apparently really Har Kabir, the site of the yishuv, Elon Moreh.
***************************************************************************
 
P'ninat Mishpat –
An "I Owe You" Found by a Inheritor
(excerpts from Piskei Din Rabbaniim- vol. IX, pp. 242-251)
 
Case: A woman lent money to a man and received an "I owe you" note and a heter iska (a legal/halachic document that enables a lender to receive more money than he gave). The lender died, and her inheritor found the note and demanded payment. The defendant said that he had paid the debt and had neglected to demand the note in return. He also brought a witness who testified that the woman mentioned that he had paid.
Majority Ruling: Regarding the ability to claim that a loan was paid despite the fact that the lender possesses a promissory note signed by the borrower, the Shulchan Aruch (CM 69:2) brings two opinions, but the Shach concludes that we accept the Ramban's opinion that the borrower is believed to say he paid. However, there are several opinions (including Noda B'yehuda I, CM 10) that this does not apply in a place that such a note can be used in secular courts to extract payment. The logic is as follows. One cannot usually claim he paid a loan when there is an outstanding document against him, because we assume that he would not pay without demanding the document in return. If it is a note that does not have witnesses, it is less powerful, and the Ramban rules that since people are not always careful to demand it back, it is not proof of non-payment. However, when the note can force payment in court, then a borrower would be careful and the lender's possession of the note is proof.
However, in our case, there is a reason to exempt the borrower. In a case that the borrower is sure he paid, he can make the lender's inheritor swear that the lender did not inform him that the loan was paid. In this case, the general heter iska form mentions that the lender and others who come in his or her stead will be exempt from the need to swear. However, it is clear from the fact that all the information regarding the loan was found only in the note and not in the heter iska, that they used the heter iska only as a mechanism to obviate the prohibition of usury, not for ancillary matters having to do with claims. In our case the plaintiff is unwilling to swear.
Although the plaintiff has made a counter-claim that the borrower should swear that he does not owe the money (which he is unwilling to do) we do not accept that claim. That is because a witness testified that he paid, and his testimony is sufficient to exempt the defendant from the oath (Shulchan Aruch, CM 87:6). Although the witness heard only an informal admission, the standards for an admission that one has received payment are lower than for an admission that he owes money (ibid. 81:29). The defendant only has to accept a cherem that he is telling the truth.
************************************************************************
 
Moreshet Shaul
(from the works of Hagaon Harav Shaul Yisraeli zt"l)
The Mitzva to Live in Eretz Yisrael - Part VI - The Rambam's Opinion (I)
(condensed from Eretz Hemdah I,1: 4,9)
 
The Rambam does not bring the mitzva to capture and/or inhabit Eretz Yisrael in his list of 613 mitzvot. The Ramban, as we saw, added on the mitzva to his list. We will now deal with the issue of the Rambam's opinion on this mitzva, in light of the omission in Sefer Hamitzvot.
[As we have mentioned] the Megillat Esther says that the Rambam agrees that there is such at thing as a mitzva from the Torah to inhabit Eretz Yisrael. However, an oath was administered to Bnei Yisrael that they would not go up to Eretz Yisrael k'choma (literally, as a wall; practically, in a forceful manner). This means that at the time that Bnei Yisrael are in exile, under the dominion of the nations of the world, the mitzva does not apply. Therefore, the Rambam does not count the mitzva, as it does not exist in all generations. [Rav Yisraeli deflected some Acharonim's critique of the Megillat Esther but asked his own questions. We will now concentrate on alternative explanations of the Rambam.]
The Avnei Nezer (YD 454) says that the Rambam does consider inhabiting Eretz Yisrael as a mitzva from the Torah. However, we find in the Rambam's system of counting that if one mitzva is included in another, the two are counted as one. As the Rambam counts the mitzva to eliminate the seven Canaanite nations from Eretz Yisrael ("hacharem tacharimem"), included in it is the mitzva of inhabiting Eretz Yisrael. 
There are two main problems with this answer. Firstly, it is not altogether clear that that mitzva applies only in Eretz Yisrael [See sources in the original.]. Furthermore, it is possible that the sanctity of Eretz Yisrael requires that we remove all who defile it, but that does not necessarily mean that once this is accomplished, that Jews are required to stay in Eretz Yisrael. Another problem is that, if the mitzva to inhabit Eretz Yisrael and the mitzva to eliminate the Seven Nations are included one in the other, logic would dictate that the former would be the main mitzva and the latter would be included in it. [Ed. note- there is no hint in the Rambam's mitzva 187, of "hacharem tacharimem" that Bnei Yisrael's inhabitation of the Land is in any way included in it.] The P'at Hashulchan demonstrates that the Rambam believes that there is a mitzva in all generations for Jews to live in Eretz Yisrael. This is evident from the fact that he brings, without limitation, the halacha that a spouse can force his or her spouse to move to Eretz Yisrael (Ishut 13:19-20). However, that mitzva is only rabbinic and is, therefore, not counted in the 613 mitzvot from the Torah. Regarding the element of capturing the Land, that is included in the mitzvot that deal with required wars.
Regarding the question of a mitzva of war to take control of the Land, there are strong indications that that mitzva indeed existed only in the time of the first entry into Eretz Yisrael, as we will substantiate. The Yerushalmi (Shvi'it 6) says that there is a difference between Bnei Yisrael's first entry into Eretz Yisrael and the subsequent one(s). At the time of Yehoshua they became obligate in the mitzvot of the Land only after completing the 14 years of conquest and dividing of the Land. At the time of the return from Bavel, they became obligated immediately, even though they did not have ultimate control (it was part of the Persian Empire). The difference appears to be as follows. Originally, the mitzva was to conquer and take full control over the Land. But in subsequent entries, the mitzva was limited to inhabiting the Land, even under the auspices of another nation, and the mitzvot of the Land took effect when they acted on the permission granted them.
We will continue next week.
************************************************************
 
Ask the Rabbi
 
Question: I mixed up my talit and tefillin (=t&t) with someone else's in shul. After a few minutes, I realized my mistake and switched them back. When I put on my own t&t, should I have recited the berachot again or was it sufficient that I already made the berachot once? 
 
Answer: The question is not of having to fulfill the mitzva of birkat hamitzva (beracha before performing a mitzva). Rather, every fulfillment of certain mitzvot (including t&t) must be preceded by a beracha that relates to it. The question of whether the new act of putting on t&t requires a new beracha does not necessarily depend on whether or not you had just fulfilled these mitzvot and berachot.
There are two factors which might bring one to claim you did not need new berachot; the first applies just for Ashkenazim. The Shulchan Aruch and Rama (Orach Chayim 8:14 and 25: 12) argue in equivalent cases, when one takes off t or t, intending to return them soon thereafter, whether he needs to make a new beracha at that point. The Shulchan Aruch requires a beracha; the Rama does not. In your case, by the time you took off the incorrect t&t, you planned to put on another set promptly, so ostensibly the Rama would not require a new beracha. 
Another issue arises from "bad news." The mitzva of tzitzit applies only when one owns the four-cornered garment. But in this case, you did not realize that you needed to acquire the talit, which you thought was yours (see Yevamot 52b). Thus, the beracha was l'vatala (of no positive value). The matter of the tefillin is less clear. On one hand, we classically assume that one fulfills the mitzva even with tefillin borrowed without permission, as permission is assumed (Mishna Berura 25:53). However, in this case, when the owner was about use his tefillin, he did not want you to take them. Thus, your action was unintentional thievery (don't take it personally), and one does not fulfill the mitzva of tefillin with a stolen pair (Shulchan Aruch 25:12) because it is a mitzva that comes through an aveira. (See a machloket on the question whether a mitzva performed by an unintentional aveira is disqualified in Sdei Chemed IV, pg, 334-6). According to the above, the beracha did not take effect on the first talit and perhaps the tefillin and it is "waiting" for an opportunity to take effect. In a parallel case of one who made a beracha on tefillin whose knot came apart before putting it on, the Taz (25:12) infers from the Beit Yosef that he can fix the knot and put it on without a new beracha, because the beracha is "waiting" for the opportunity to take effect. Here too, the beracha on the talit and perhaps the tefillin had not yet taken effect, so ostensibly the old berachot should suffice for your own t&t. 
However, neither of these factors applies to your case because of one basic distinction. In both of those areas, the person made the beracha on the same "mitzva object" with which he continues after a delay. In your case, your beracha was on a different set of t&t. The Shulchan Aruch (Orach Chayim 8:12) says that if one puts on several talitot, he can make one beracha to cover all, if he does not "break" between them. However, he says that even without a break, the beracha applies to another talit only if he had the intention, at the time of the first beracha, that it should do so. Otherwise, he makes a beracha each time. In your case, you had in mind with your beracha only on the t&t that were in your hands, not on your own set, which you did not realize were elsewhere. Regarding a case of a beracha on one object, which has to be transferred to another object instead (not in addition), we also find that a new beracha is needed, with the first beracha being l'vatala (Shulchan Aruch, OC 206:6; see Halacha Pesuka on Tzitzit 8:(143)). So, in the final analysis, you should have made new berachot.. 
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