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A Punishment That Fits the Non-Crime
Harav Yosef  Carmel
 
The apparent contradiction between our parasha's instructions for appointing a king (Devarim 17: 14-20) and Shmuel's harsh response to Bnei Yisrael's request to do so (Shmuel I, 8) is one of the most perplexing topics in Tanach. Commentaries have various explanations of the cause of the affront to both Hashem and Shmuel. The major factors raised involve the timing, the motivation, and/or the mandate they planned for the king. We will concentrate on a fundamental difference between monarchy and the system that preceded it and the lessons we can learn from it. But first we need to analyze one of Shmuel's elusive statements.
Shmuel invoked the heavens, bringing about a powerful summertime thunderstorm (a rare occurrence in Israel), to prove that his reaction to the demand of a king was warranted. The people were so convinced that they begged Shmuel to pray that they should not die. Shmuel responded with the strangest of lines, "Do not fear; you have done all of this evil ..." (Shmuel I, 12:20). What does that mean? If they did evil, then they have a lot to fear.
A central difference between monarchy and other forms of leadership is that monarchy is inherited (Devarim 17:20). Even if a proper king is chosen, his son who succeeds him can bring on devastating consequences and is rarely able to be replaced. We find the righteous Chizkiyahu succeeded by the wicked Menashe, who ruled for 55 years. Thus, monarchy is national Russian roulette. Previously Hashem had handpicked the appropriate leader according to the generation's needs and merits (see Shmuel I, 12:11). In effect, Bnei Yisrael asked for political normalcy at the expense of Divine Providence. 
Shmuel's enigmatic statement was actually two-pronged. Bnei Yisrael's request was not a punishable sin, as the Torah made provisions for monarchy, and, therefore, there was no reason to fear imminent death. However, since they had requested it improperly (however you explain it) they would not merit the Divine protections to minimize the potential abuses of monarchy. In that way, they were to blame for all of the future consequences that flowed from a system that through the generations would bring on sin, torment, and destruction. Although "you have done all of this evil," the pasuk continues, "do not stray from Hashem and serve Him with all your hearts." In other words, even if Bnei Yisrael's improper request put them in a difficult predicament, nationally and religiously, they still had the ability to rectify matters with exceptional dedication to Hashem.
In personal lives, people make many decisions that are not between permitted and forbidden, but are still decisions that set the stage for the likely course of their lives. A choice of spouse, a profession, a neighborhood, and children's education are examples of choices that may not be between assur or mutar, but whose consequences could be as costly as the biggest sin or, hopefully, as rewarding as the greatest mitzva. May we all choose well.
*****************************************************************************************
 
 
P'ninat Mishpat-
Damage Payments From One Who Ended a Rental Arrangement With Minimal Notification
(excerpts from Piskei Din Rabbaniim- vol. VI, pp. 109-116)
 
Case: The defendant (=def) rented a winery from the plaintiff (=pl) over several years. There were contracts for only some years, and each was for one year only. Pl says that def promised to give 6 months warning before leaving (in fact, he gave 3 weeks). Def says that he never promised to inform in advance and that he decided on the move recently. Pl, who sublets the winery from its owner, lost money because he did not find someone to replace def.
 
Ruling: Although in factual arguments between a landlord and a tenant, the landlord is believed until proven otherwise (Shulchan Aruch, CM 312:16), that is so when the landlord wants his plot back, as he is muchzak in (in possession of) his property. In contrast, here def is abandoning the property, and the question is whether he should be penalized for breaking their agreement. Regarding that point, def is muchzak. On the other hand, the standard required warning time to the landlord on ending the rental agreement is a year since the property in question is in a city (ibid.: 6). However, the time period may not be relevant, because the law and local practice are to follow that which is written in the rental agreement. In this case, the written agreement says only that the renter needs to give a month's warning if he wants to renew the rental, and it does not stipulate that the agreement renews itself unless the renter informs that he desires to end it. There is a machloket between the Sha'ar Mishpat and Pitchei Teshuva (312:4) whether one who does not give proper warning must pay for the loss of income. The matter depends in part on whether we can assume that another renter would have been found had advance notice been given.
Chuchmat Shlomo (on Shulchan Aruch 312:1) does say that if one continues on without stipulation at a rented property after the original agreement's termination, it turns into an open-ended agreement, requiring notification. However, our situation is more like that depicted by the Kesef Kodashim (ibid.:8), where both sides were aware that the agreement was tenuous after the contract expired. Other factors that weaken the rental agreement's obligatory nature are the fact that pl does not own the winery but rents it and the fact that the agreement uses a language indicating that the arrangement allows use of the winery, but is not a rental. [Several sources are brought to demonstrate that in such a situation] the one who pays for the right of use does not have the same level of semi-ownership that rental brings on. There are thus further grounds to claim that one can terminate such a weak agreement without advance warning without incurring payments.
[In this specific case, beit din required def to pay some money based on the concept of p'shara (compromise)].
*****************************************************************************
Moreshet Shaul
(from the works of Hagaon Harav Shaul Yisraeli zt"l)
The Mitzva to Live in Eretz Yisrael- Part VII
The  Rambam's Opinion (II) 
(condensed from Eretz Hemdah I, 1: 4,5)
 
[Last week, we began dealing with the possible reasons that the Rambam does not list the mitzva to inhabit Eretz Yisrael in the 613 mitzvot. The Megillat Esther claims that the Rambam felt that the mitzva does not exist in the period of exile. The Avnei Nezer writes that the Rambam considered it a mitzva from the Torah but felt that it was included in the mitzva to eliminate the Seven Nations from the Land. The P'at Hashulchan posits that the mitzva to live in the Land is only rabbinic. We began to explain that the mitzva of conquest of the Land, which the Ramban proved was from the Torah, applied only during the period of Bnei Yisrael's first entry into Eretz Yisrael. This idea is based on a Yerushalmi that points out that at the time of Yehoshua, the Laws of the Land awaited conquest, whereas at the time of  Ezra, they began immediately. We continue from that point.]
 
The reason that the land-based mitzvot began before the conquest of Eretz Yisrael, as they returned from Bavel, is that their right to inhabit the Land was recognized by the Persians, who controlled it. Similarly, there was no mitzva of conquest at all under those circumstances. The Ramban brings proofs as to the Torah-level mitzva of conquest from David. That, though, is a proof only regarding the First Commonwealth. Even at the time of the Hasmoneans, when Bnei Yisrael apparently had the military power to conquer the Land, they still left over certain areas and did not bestow them with the halachic status of Eretz Yisrael. This is because there was no mitzva of conquest at that time, and taking possession by inhabitation was not possible in areas occupied by non-Jews. 
The pasuk upon which the Yerushalmi is based, is most simply interpreted in regard to the third entry into Eretz Yisrael. Even though the gemara applies it to the Second Commonwealth, it is logical that it should apply to the third as well. Indeed, according to the Rambam, it follows that the coming of Mashiach should be preceded by the recognition of the world of Bnei Yisrael's right to settle the Land. After all, there is a "catch 22." We cannot take the Land by force until Mashiach comes [see previous weeks]. Yet, the Rambam (Melachim 11:4) says that we will not know who is Mashiach until a member of the House of David rises up as a king and forces all Jews to keep the Torah. But how can there be a Jewish king with authority over the nation if the Jews are not gathered in Eretz Yisrael and led by a Jewish government? In fact, the Rambam does not mention ingathering the exiles as one of the tests of Mashiach. Rather, the nations of the world will give permission to Bnei Yisrael to set up a kingdom of some sort in Eretz Yisrael, Jews will gather there, and Mashiach will emerge from within that infrastructure.
According to this, it follows that the mitzva to capture Eretz Yisrael applied only during the First Commonwealth, and since the mitzva ended permanently, the Rambam did not count it. The mitzva to live in the Land could be, as the P'at Hashulchan claimed, rabbinic. However, in order to complete our understanding of the Rambam's opinion on the mitzva to live in Eretz Yisrael, we have to ascertain his approach to understanding the machloket between Rav Yehuda and Rav Zeira and whom the Rambam accepts as halacha. [Just as an introduction for next week] the gemara in Ketubot (110b) tells of Rav Zeira, who was avoiding Rav Yehuda. R. Zeira did so because he wanted to move from Bavel to Eretz Yisrael, in contradiction of the latter's view that whoever leaves Bavel to move to Eretz Yisrael violates the instructions of the prophet, "to Bavel they will be brought and there they will be until the day I redeem them" (Yirmiya 27:22).
 
********************************************************************************
Ask the Rabbi
 
Question: Regarding a machloket (disagreement) on a halachic matter, do older children, at least those living at home, have to follow the decision that their father follows?
 
Answer: In this response, we assume that the father is following a legitimate opinion and that the family is not bound by a local ruling. We can address only a few principles and applications.
The topic begins with a gemara (Pesachim 50b). The people of Beishan had the practice not to travel to market-days in Tzidon on Fridays. Their sons approached R. Yochanan, hoping to end this practice, which they found difficult. R. Yochanan said that since their fathers had already accepted the stringency, the pasuk "... do not forsake your mother's Torah" (Mishlei 1:8) applied and they must continue the practice.
The Rivash (399), Chavot Yair (126) and others say that the fathers of Beishan did not have the authority to individually obligate their sons but, as a community, to create a minhag hamakom (local practice). The Chavot Yair reasons that people raised in Beishan who moved elsewhere ceased to keep the minhag, whereas newcomers to Beishan without ancestors from there would be obligated. The Zichron Yosef, cited by the Pitchei Teshuva (YD 214:5) and many others, makes the following distinction. A stringency that a father accepts is binding on his son only if the son began keeping the minhag, which was the situation in Beishan. So what difference do the fathers make, if the sons were bound by their own actions? The Korban Netanel (Pesachim IV,3:5) cites an opinion that because the minhag stemmed from the fathers, it was not possible to stop the practice with hatarat nedarim (absolution of oaths). Other answers are given, as well.
We have discussed cases where a father accepted stringencies that went beyond halachic requirements.  Do the same rules apply to our case, where the father's practice relates to  ruling on a machloket whether something is objectively permitted or forbidden? Recent poskim discuss a parallel case that includes both types of practices, namely, a marriage between Ashkenazic and Sephardic spouses in a place where no local standard exists. (The question was rare centuries ago, because couples followed the minhagim and rulings of the place they lived; now, most cities have separate communities based on edah (ethnic subgroup)). The Tashbetz (III, 179) and most recent poskim (see Yechave Da'at I, 12; Noam, vol. 23), who say that the wife takes on the practices of her husband's edah, make little or no distinction between minhag and halachic rulings.
Should the wife's following of her husband's practices serve as a precedent for children living at home? We cannot delve into a full explanation (see Techumin XV), but it appears that the level of interconnectedness, the potential for conflict, and the prospect of staying under one roof for many decades regarding spouses qualitatively exceed those of children. Thus, one cannot conclude that children are automatically "pulled after" their father's practices. On the other hand, numerous sources assume that children follow their father's lead under normal circumstances, even in the absence of a community-wide practice. For example, the Maharam Shick (OC 249) says that the fact that a young adult living by his father refrains from the same things as his father is not a sign that he has accepted these practices indefinitely. Actually, one is expected to conform when possible, for leniency or stringency, even with the halachic practices of one's unrelated host in order to avoid acrimony.On the other hand, there are times that children act differently from their father in his presence (compare Rama YD 112:15 and Shulchan Aruch, OC 168:5). Much depends on the father's tolerance and other circumstances (see V'aleihu Lo Yibol, I, pg. 64).
In summary, a father need not determine halachic rulings for his children who are mature enough to choose their own path. However, his approach is the assumed point of departure and his feelings should be considered, especially in his presence.
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