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A Solar Eclipse of Sorts

Harav Yosef Carmel
 

Our parasha begins with the laws of impurity after the birth of a child. The laws of purity and impurity belong to the area of the Torah that are chok, meaning that we are not able to fully comprehend the reasons behind the laws (see Bamidbar 19:2). The same is so of the specific laws after birth (see Nidah 35b). Despite this fact, we will try to learn certain lessons, which the Torah seems to be hinting to us in this regard.

There are inborn, fundamental differences between males and females. The Torah rejects the thesis that differences between the genders are just a matter of social convention. It is possible that the differences between the timetables after the birth of a boy and after the birth of a girl, regarding days of purity and impurity, are reflective of the fact that males and females work on two different time schemes. The male calendar is related primarily to the sun, and is based on the day and the solar year. The female timetable is influenced by the moon and the month. Men are obligated in time-dependent mitzvot, which include daily mitzvot and the holidays, which are dependent on season. It is interesting to note that certain halachot that apply specifically to women are related to the month. The laws having to do with a nursing mother are described in terms of 24 months, rather than two years. It is also interesting that when adding a month to reconcile the solar and lunar calendars, we call that month, "the month of pregnancy." 

The laws of family purity create a special rule regarding conflicting time schedules. The man is required to arrange his needs to correspond with the time schedule of his wife, which nature Divinely dictates. This is a concept that all need to understand, whether they be people who were raised to follow halacha as a given or people who are not considered Torah observant. 

We can also look at the rabbinic approach to the creation of the sun and moon in this light. Hashem created the sun and the moon to be equal (Rashi on Bereishit 1:16). The moon was made smaller only after it raised the argument that "two kings cannot share one crown." Despite being decreased in size, one must remember the essential equality in its creation. Similarly, when a woman's cycle causes her to retreat, it is not a sign that the male has dominion, but rather that the Torah commands him to give in to her needs.

The Torah "throws in" a pasuk on the mitzva of milah in the middle of the subject matter at hand. It is possibly related to the same thesis. The male is commanded that he must make the changes to himself in order to conform. He has to "enslave" that part of the body to Divine service. Just as the moon was told to hold back and make itself smaller, so do those who follow the timetable of the sun need to know when to hold back.

_________________________________________________________________________

 

P'ninat Mishpat –

Mishpat V'halacha B'Yisrael- Part V- The Document of Arbitration (IV)
 

We continue our series on the guiding principles of our recently formed beit din.

Last time we began to show the halachic basis for the second possibility for the approach to arriving at a ruling. It reads:

"Possibility 2: Beit din will rule in the matter according to its best judgment, [based on informal criteria] based on the evidence before it."

We quoted the Rambam who talks about the ability of a dayan "to judge in monetary matters based on things that his mind "leans" to believe are true and the matter is strong in his heart that it is the case, even though there is no clear proof." The Rambam, as usual, is based on a gemara. 

The gemara in Ketubot (85a) tells us of a woman who was supposed to swear in Rava's beit din, as a result of which she would have won the case at hand. Rava's wife (whom the gemara refers to as "the daughter of Rav Chisda") told him that the woman was accustomed to swearing falsely. As a result, Rava awarded the opportunity to swear to the other side. In another case, Rav Pappa gave similar information to Rava, but Rava did not accept it. Rava explained that his complete trust of his wife was based on ongoing experience, whereas his trust of Rav Pappa was primarily based on reputation. From here we see that it is possible for a judge to rule based on what he believes without formal proof, but only when the level of belief is complete.

Another case that is told in that gemara is that of a man who died while holding on to another's jewels. His inheritors were unaware of the source of the jewels, and their apparent owner gave signs to indicate that the jewels were his. Rav Ami accepted the plaintiff's claims for a combination of reasons. Firstly, he knew that the deceased was not a wealthy person and was thus unlikely to own jewels of such value. Secondly, the apparent owner provided signs. (The gemara says that the signs are valid only if the plaintiff did not spend a lot of time in the deceased's house, for otherwise we would have to fear that he had seen the jewels and learned their signs.) So here, we have an example where circumstantial evidence based on the dayan's personal knowledge provides one element of the evidence upon which the ruling is based.

Although the Rambam accepts the concept of a dayan ruling based on what he believes to be true, in practice he limits its use. In Sanhedrin 24:2 he rules that once there became more and more batei din which lacked either the integrity or the wisdom to rule based on informal evidence, most batei din decided to stop accepting such evidence to avoid abuse of the system. Therefore, in our arbitration agreement, we require the explicit consent of both parties before we will take on the responsibility to rely on the system of basing the ruling on the dayan's clear sense of the matter.

_______________________________________________________________________________

 

Moreshet Shaul

(from the works of Hagaon Harav Shaul Yisraeli zt"l)

Bedikat Chametz And Its Beracha Via a Shaliach (part I)

(from Amud Hay'mini, siman 47)

 

The Shulchan Aruch (Orach Chayim 432:2) rules: "If the homeowner wants, he can have members of his household stand by him when he makes the beracha [before beginning to search the house for chametz], and then they will disperse to check, each person in a different place, in reliance on the homeowner's beracha." The Magen Avraham (ad loc.) explains that this is based on the rule (in siman 8) that when several people do a mitzva at the same time, one can make the beracha on behalf of all. The Magen Avraham continues, that it sounds that if the homeowner does not check at all but appoints a shaliach (agent) to do the entire bedika (searching), the shaliach makes the beracha. However, he is puzzled how it is possible for someone who is not obligated to do the mitzva to make the beracha. It is true that one who blows a shofar on behalf of a group makes the beracha for all, but that is because those who are listening also hear the beracha and thereby fulfill their beracha obligation. In contrast, in this case, only the shaliach is involved in the beracha  and he is not obligated in the mitzva to which the beracha refers. The Magen Avraham answers that we must say that the shaliach who does the bedika must be doing a mitzva and is, therefore, similar to a mohel, who makes a beracha even though the father is the one who is obligated to do the milah.

The Magen Avraham is apparently talking about a case where the homeowner is not present at the time that the bedika and its beracha are done. It is thus different from the case of shofar, where the m'shaleiach (the one who appoints the shaliach) hears the beracha and it then relates to him. Here, where the shaliach is on his own, it is difficult to find a precedent that he can generate his own beracha despite his not being obligated in the mitzva he performs on another's behalf. The precedent he finds is from the brit milah performed by a mohel, not in the presence of the father, who is obligated in the mitzva. We see that the beracha can be done by one who performs a mitzva even though the beracha will not relate directly to the one who is obligated in the mitzva.

[Editor's note- Rav Yisraeli delves into the fascinating discussion as to whether a mohel can perform a brit milah on behalf of a father in such a way that the mitzva relates to the father. Much of our discussion hinges on the conclusion of that issue, but for the purposes of our treatment, we will have to skip the bulk of the analysis.]

The Rosh talks about a father who asks a mohel to circumcise his son, but another mohel preempts him without permission. The question is whether we make the second mohel pay a fine for "stealing" another's mitzva. The Rosh says no, because given that the father is not doing the milah himself, all other Jews are equal in the mitzva, and the first mohel does not acquire special rights that would enable him to charge the second mohel for stealing his mitzva. The Shach proves from the Rosh that when a mohel performs a brit milah, the mitzva relates to the mohel, not to the father. When the father falls out of the picture, all of Bnei Yisrael become obligated to perform the brit (Kiddushin 29a). If so, the Magen Avraham's proof to his case is difficult. The reason the mohel can make the beracha is because he becomes obligated to do the milah. But one who does bedika on a friend's house has no personal connection to the mitzva, except through the m'shaleiach, so how do we know that he can make the beracha in the m'shaleiach's absence?

The Magen Avraham understands that shlichut works for milah. The question of whether the mohel stole from his counterpart does not apply to the mitzva, which anyway relates to the father, but to the beracha. [The sugya discussing the fine emphasizes the stealing of berachot].

[We will continue from this point next week.]

___________________________________________________________________________________

 

Ask the Rabbi

 

Question: I want to buy vending machines, which will be used by non-Jews. May they operate on Shabbat? Is there a problem of receiving s'char Shabbat (earnings from Shabbat)?

 

Answer: This topic is too broad to explain clearly in this forum, but we will deal briefly with the major issues and the bottom line. We dealt with the topic more deeply in our series of responsa, B'mareh Habazak V, 37, regarding the related topic of maintaining an internet site, which automatically engages in commercial activity with those who visit the site on Shabbat.

Lifnei iver (causing someone to sin)- Although you speak of a machine to be used for non-Jews, it is not clear whether you refer to a place where at least some Jews will probably use the machines on Shabbat, or to a place where it is unlikely that any Jew will use them. Even in the more stringent scenario, there is ample room for leniency for a combination of factors. (Each factor should not be relied upon independently). They include: it is likely that the Jew would be able to buy the same product from a non-Jew; the main intent is for the non-Jewish majority; any Jew who would use the machine on Shabbat would do so knowingly and regularly desecrates Shabbat; you perform the actions of placing and filling the machine at a time that it is permitted to use the machine.

Commerce on Shabbat- It is forbidden to buy, sell, hire workers, etc. on Shabbat (even with a non-Jew) out of fear that one involved in commerce may come to write, even if he does no physical action (Rambam, Shabbat 23:13-14). Some poskim say that one cannot even do a transaction before Shabbat that will take effect on Shabbat (Shut R. Akiva Eiger 159). At first glance, through your machine, you will have a sale take effect on your behalf on Shabbat. However, others say that if the Jew is not involved in any act of commerce on Shabbat, it is permitted (Maharam Shick OC 131), as is the case here. Furthermore, you are not doing anything to single out Shabbat as the day for transactions to take effect, as you would presumably be happy if your machine sold out from purchases before or after Shabbat (see Chelkat Ya'akov, OC 67). Some suggest that you should have in mind that the formal transaction not take place on Shabbat, as you can intend that whoever puts money in the machine can take the item he desires without formally receiving ownership (ibid.) or by giving a present before Shabbat to whoever will put in money of the item he will select (Minchat Yitzchak (III, 34). You can intend to take ownership of the coins after Shabbat. These poskim add that the machines should not be located in your domain or be publicly known as yours, although it is not clear why that is important in this case (see B'mareh Habazk, ibid.).

S'char Shabbat- The primary prohibition of receiving pay for that which occurs on Shabbat is that one should not be paid for work he does. If he receives money without doing anything on Shabbat, one could argue that it is not problematic. However, the Shulchan Aruch  (Orach Chayim 246:1) says that a Jew may not receive profits from renting out an object for Shabbat, even if he does nothing on Shabbat. However, in this case, the payment is primarily to buy objects found in the vending machine. The prohibition of s'char Shabbat does not forbid receiving the value of an object that one gave to another, even if it was given on Shabbat (Noda B'yehuda II, OC 26, accepted by Shemirat Shabbat K'hilchata 28:51 and Minchat Yitzchak III, 34). (One has to solve the problem of doing commerce on Shabbat, as we did above). Even if one argues that besides the value of the object, one pays for the service of providing a vending machine, that extra payment is considered "swallowed up" in the non-problematic payment (havla'ah). Havla'ah of Shabbat pay is permitted (Shulchan Aruch, OC 306:4). (Parameters of that rule are beyond our present scope.)

In the final analysis, there are sufficient grounds to allow you to put a vending machine in a place where most of its use on Shabbat will be for non-Jews.
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