

               


As we send Hemdat Yamim for Parashat Vaetchanan   "ואתחנן אל ד' ... ואראה את הארץ הטובה...", we wish to strengthen our brothers and sisters, “heroes of fame,” (Giborei haTehilla) who live in Gush Katif and North Shomron, who with utmost devotion have established these settlements as the representatives of the Israeli nation and all Israeli governments over the generations. "חזק ונתחזק בעד עמנו ובעד ערי לאלקנו וד' יעשה הטוב בעיניו" (שמו"ב י' יב).
 

 

Hemdat Yamim

Parashat Vaetchanan 15 Av 5765

 

***********************************************************************************************************

 
Hemdat Yamim is dedicated to the memory of

R' Meir ben Yechezkel Shraga Brachfeld o.b.m.

 

Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois

in loving memory of Max and Mary Sutker and Louis and Lillian Klein,z"l.

May their memory be a blessing!

 

***********************************************************************************************************

 

Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.

 
The Makings of a Wise Nation

 

      In some of the Torah’s most moving passages, our parasha describes the connection between Hashem and His nation. It mentions that when we cling to Hashem, we are successful and that we are a great nation because He is close to us whenever we call out to Him (Devarim 4: 4,7). By clinging to the study and observance of His statutes and judgments (chukim u’mishpatim) we become a great nation (ibid.:8). As a result, the nations of the world are prompted to declare that we are a knowledgeable, wise, and great nation. But since we are a nation that “dwells alone” (Bamidbar 23:9) why do we care what the nations think of us?

      The Seforno explains based on the context of the p’sukim. Since the nations see our closeness with Hashem, if they will not be impressed by our wisdom, it will be a chillul Hashem (desecration of His Name).  Note what impresses the nations. They hear the Torah’s statutes and see our adherence to them. The Kli Yakar points out that the nations knew they were interested only in pursuing wealth and power and realized that Bnei Yisrael were involved in the pursuit of wisdom for its own sake.

      The Torah’s apparent interest that the nations be impressed with our wisdom has actually been one of the focal points of different philosophies on the proper curriculum for religious Jews. Those who believe in the importance of a secular education point to these p’sukim as mandating that we at least hold our own in science and other fields of wisdom. While centuries ago it was possible to be wise in the nations’ eyes by understanding Torah alone, now that the nations have learned wisdom, we may not lag. Those who take a “Torah only” approach can respond in one of two ways. Either the impression of the nations is secondary to the mitzva to study Torah, or the nations can see our wisdom if we delve into Torah seriously and profoundly enough.

      It is also interesting to note how the chukim (laws whose reasons are not apparent) and the mishpatim (logical mitzvot) coincide. One would think that chukim would not be impressive at all. In fact, idol worshippers have plenty of chukim, and we are told to stay away from them (Vayikra 18:3). The Kli Yakar explains that it is the combination of the two areas that is so impressive. Many social and religious systems have superstitious practices. However, when the nations see how Bnei Yisrael dedicate themselves to logic, they realize that their chukim must be Divine and have hidden layers of profound substance. Many nations have systems to keep law and order, and this is a practical concern. However, the nations see that within the same system of Torah and mitzvot, the mystical is found side by side with legal, monetary systems. Thus, they realize that the logical is a matter of holiness to us, not just a pragmatic concern.

      May Hashem’s wisdom shine on us through the Torah, which He gave us as a conduit for it.

 

P’ninat Mishpat

Mishpat V’halacha B’Yisrael- part XXII

The Limitations of Today’s Dayanim / Harav Yedidya Kahane

    Over the last weeks, we have discussed the source of the authority of dayanim who are not semuchim (those with full ordination, who no longer exist). We saw the need for and the workings of shlichutayhu ka’avidinan (=shl-ka), meaning that we do the agency of semuchim. However, even with this concept, not all cases can be adjudicated by non-semuchim, as we will now discuss.

    The gemara (Bava Kamma 84b) mentions and explains that non-semuchim cannot operate in areas such as damages that a person inflicts on another or payments for embarrassing another. The gemara says that shl-ka was instituted only in common cases that involve a loss of money. Damages of one person by another are not common, and embarrassment does not involve loss of money.

    The rationale is as follows. The authority that non-semuchim were given was based on the realization that without the ability for adjudication, society would be in threat of bedlam. However, if there would not be adjudication for uncommon cases, society as a whole would not be severely affected. The same lack of urgency applies when the matter does not involve a loss of money.

    The above is true even in regard to standard payment, as opposed to kenasot, punitive payments. Kenasot are identifiable as payments that do not directly correlate to the amount of money lost by the plaintiff. One example is the double pay that a thief pays. The Torah writes in that regard: “He who elohim finds guilty shall pay double to his counterpart” (Shemot 22:8). “Elohim” in this context does not refer to the Divine but to semuchim. (The root means the strong (see Bereishit 31:39)). In such a case, shl-ka does not apply, as the gemara (Bava Kamma 15b) says: “Now that you say that half payment is a kenas, one cannot extract payment in Bavel” (where there are not semuchim).

    The Sha’ar Hamishpat (1:1) wonders what would happen if the two litigants agreed to adjudicate matters over which non-semuchim do not have authority. He concludes that one needs to distinguish between the different areas in which non-semuchim lack authority. In matters of regular monetary payments where shl-ka was not instituted, the ruling of non-semuchim with the litigants’ approval is valid. However, in penalty payments, the litigants’ acceptance does not change the matter, and the ruling has no effect.

      This latter idea is understandable based on our introduction. Shl-ka creates public agreement to accept the non-semuchim in cases of social need. Similarly, private agreement between the litigants can similarly extend the court’s authority to additional monetary cases. However, by kenasot the need for semuchim is more fundamental, and it is impossible to create an obligation without semuchim. This is similar to the halacha that one who admits to owing a kenas is exempt. In other words, a kenas must be created by an authorized beit din, not by individual design.

 

Moreshet Shaul 

(from the works of Hagaon Harav Shaul Yisraeli zt”l)

 

Two Faces of Tu B’Av- part I

(from Harabbanut V’hamedinah, pp. 305-307)

 

[This talk was given on Tu B’Av, which fell on Shabbat Nachamu, as this year, but in the grim year of 5698 (1938).]

      The traditional period of national mourning has passed, and we have reached two markers of happier times, Tu B’Av and Shabbat Nachamu. Yet it is hard to greet these happy days, as we are in the midst of years, not just weeks, of mourning. The Jewish community [of Palestine] has lost lives, and the Jews of the Diaspora are shaking in pain. But let us focus on two of the reasons given for the significance of Tu B’Av, highlighting very different times and circumstances (see Ta’anit 26b, 31a).

      One goes back to a time of glory, when our nation shook off the chains of slavery and, after 40 years in the desert, was poised to enter the Promised Land. Despite the presence in the Land of strong nations, our forefathers were confident that their foes would be chased from the Land the nations had defiled and which Hashem had promised to the patriachs . The generation that had left Egypt and had failed to appreciate the opportunity to live in the Land had died out. The new generation was not afraid that their belief in the Torah would pale against the cultures of the Land’s inhabitants or that they would be unable to apply it effectively there. They did not wish to continue as a nation that subsisted on manna bread. The Divine Torah was their guide and their elixir. Finally, this new generation was rid of the residual darkness of the Egyptian period and was ready to carry out its mission. On that momentous Tu B’Av, the nation became aware that the last of the deaths that had to precede entry to the Land had taken place. They went out to dance with exhilaration as they opened a glorious chapter in Jewish history. Indeed, “there were no holidays for Israel like Tu B’Av.”

      As time passed, so did the picture. Eretz Yisrael’s cities were in ruins, with slain Jews strewn all over. In frozen shock, the survivors did their work among the corpses, digging graves for the defeated defenders of Betar. The last of the rebellions against the Romans was over and along with the dead, the remaining hope for independence seemed to be buried as well. But amazingly, when they were able to bury the dead and the bodies had not rotted, they made the blessing of “Hatov V’hameitiv” (Hashem is good and does good). They too danced by a full moon with a confident belief that there would be better days in the future. “There were no holidays for Israel like Tu B’Av.” 

     As different as these two periods were, they have common ideas. The participants shared a pure belief in the power of Divine Providence. The generation that came out of Egypt and the one that fell to the Romans each made mistakes and paid for them, but each was able to learn from those mistakes. The former mistake was the sin of the spies. They thought that the Torah did not have a chance in Eretz Yisrael. While being concerned for the Torah, they were unaware of the power of the Land. They were forced to bury their dead in the sands of the desert, instead of those people entering Eretz Yisrael. The latter’s mistake was Bar Kochva’s, who thought that he could succeed without Hashem’s help and fell when Hashem indeed withdrew His help (see Gittin 57a). Bar Kochva thought that the nation’s salvation did not have to do with the Torah. His dream was also finished with the burying of the dead in graves in Eretz Yisrael.

     We continue next week to apply the lessons of the historical mistakes to the hope and turmoil of the 20th century.

Ask the Rabbi

 

Question: This true story involves four people, whom I will refer to by number. 1 stole similar computers from 3 and 4. 2 is a go-between who offers to sell a computer for 1 to 3 for 1,500 shekels. 3 apparently thinks he is paying to get his old computer back, but it’s really 4’s computer. 4 finds out and demands of 3 to return his computer, but 3 says he will give it back only if 4 pays him the 1,500 shekel he paid for it. If 3 will not go to a rabbinical court, can 4 go to the police?

 

Answer: 4 may go to the police in regard to the alleged thief, 1, which he is apparently reluctant to do for whatever reason, which is not our business. We would not go to the police in regard to 3, who is a victim, not a culprit. Of course, we have yet to determine if 3 is a victim who has reacted correctly or not. As we always point out in this type of question, we cannot make any determinations to obligate someone who has not had the opportunity to formally present his side before beit din. We can only tell someone if, according to his version of the story, he has a right to act in a certain way.

       We have to break the story into two possible scenarios. When an object is stolen, it is normally incumbent on the thief to return the object (Vayikra 5: 23). For that matter, anyone who gets access has a mitzva to return it as a lost object. However, things can occur to release the original owner’s control over the object. One factor is yeiush, when the original owner gives up real hope of recovering the object. If there was yeiush and then the thief sold it to someone else, then the buyer acquires the object and does not need to return it to the original owner (Shulchan Aruch, Choshen Mishpat 356:3). If that is the case over here, then 3 can either keep the computer or offer it back to 4 as a sale item. (See opinions in Shulchan Aruch and Rama ibid. regarding if the buyer must pay the victim the stolen article’s added value if he received a discount on it.) 

    There are rules to try to determine if there is a presumption of yeiush. The general rule is that when one Jew steals from another Jew, whether by force or by avoiding people’s notice, there is a presumption of yeiush (Shulchan Aruch, ibid. 368:3). However, the Rama continues that the proper custom is to return the stolen article to its original owner in any case, a practice that apparently began because of the law of the land (see Rama 356:7). From the sound of your case, it seems likely that there were special circumstances under which there might not have been yeiush.

    When a third party pays the thief to buy a stolen object without yeiush, the basic principles of the law dictate that he has thrown out his money and the victim does not have to reimburse him. However, there was a rabbinical provision (takanat hashuk) to reimburse the buyer the amount that he spent for the object. This was instituted out of fear that people would be overly nervous that the money they spend to buy objects could go to waste (Shulchan Aruch 356:1). However, the Rabbis realized that this only fair if the buyer did not have reason to believe that he was buying a stolen object. However, if the seller was a known thief  (ibid.:2) and at least if the buyer knew it was a stolen object (see Rama, ad loc.) he doesn’t deserve to be reimbursed. 

    In this case, the buyer knew he was buying a stolen object and so it is not the standard case of a sale in which the takanat hashuk was made. On the other hand, perhaps the takana was a broad one, made in cases where the buyer cannot be accused of foul play, of knowingly or semi-knowingly buying a stolen object for his own benefit. In this case, the buyer’s intention seems to have been reasonable. From the general approach of the poskim it appears that the more inclusive outlook on the takana is correct. Thus, we believe that 3 has a right to demand the 1,500 shekels that he spent on the computer from 4.
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