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From the Editor





23b Someone who sics a dog is exempt from paying damages


Using a Dog to do Melachos on Shabbos


The poskim discuss whether it is permitted to order a trained dog to turn on lights or to perform other melachos on Shabbos. This question is actually quite involved, requiring an analysis of the background information first.


According to our sugya a person who sets someone else’s dog on a third party is not liable for the damages incurred since he merely awakened the dog’s attack instinct; the dog itself attacked. Such damage is defined as grama [caused damage] and the beis din does not require the mazik [the damager] to pay (Rashi, s.v. patur meshaseh) although according to Heavenly judgment he is held responsible (C.M. 395). 


In terms of the laws of Shabbos, a man who orders a dog to do a melachah is not even considered to be the “cause” of the melachah, although in terms of damages his action is defined as grama. The following distinction must be drawn between Shabbos desecration and causing damage to others: a person is considered a mazik if he is responsible for the damage done, whereas a Shabbos profaner only transgresses when he actually does a melachah. Therefore using a dog to perform a melachah on Shabbos is not even considered grama. Yet the poskim discuss whether there are other reasons to prohibit the use of animals to carry out melachos on Shabbos. 


HaRav Tzvi Pesach Frank zt’l (Responsa Har Tzvi, O.C. I §174), writes that the answer is clear regarding the dog’s owner. Based on the injunction (Shemos 23:12), “so that your ox and donkey rest,” clearly the owner of the dog is forbidden to tell his dog do any melachah. On the other hand, there is no commandment to allow someone else’s animal to rest. Therefore the question remains whether one may use another person’s dog to do a melachah.


HaRav Frank rules that it is forbidden to use any dog to do a melachah on Shabbos, which would constitute an act of mechamer, i.e. driving a loaded donkey, which includes performing any melachah using animals. Although the positive mitzvah of allowing one’s animal to rest is only incumbent upon the owner, many Rishonim hold that the prohibition against working an animal on Shabbos is incumbent on every Jew (see Minchas Chinuch, end of Mitzvah 32).


The prohibition of mechamer does not apply when the animal benefits from its own actions. Encouraging a dog to hunt another animal, for instance, would not fall under the prohibition of mechamer because the dog enjoys hunting (Magen Avraham 316:4, Eglei Tal, meleches choresh 12:6). Some were of the opinion that a trained dog also enjoys carrying out the tasks it has been taught to perform. HaRav Frank, however, rules that when a dog responds to the trainer’s commands it is not doing melachos for the dog’s own benefit but is fulfilling its master’s bidding, and therefore ordering it to do a melachah is forbidden.





26a Whether awake or asleep people are always responsible for damages


A Glass Thrown by a Drunk 


During the course of a particularly lively wedding, one of the guests, after consuming several shots of liquor, lifted up a glass and flung it at the wall. A small splinter flew into another guest’s eye, damaging his eyesight. When he demanded compensation for his injury the drunken wedding guest claimed he was not required to compensate the injured party since the mishap occurred while he had been under the influence of alcohol. He enumerated several reasons: First of all the Mishnah (87a) teaches that a shoteh [insane person] who causes damage is exempt from payment, and a drunk is considered a shoteh. Secondly, since people often break glasses during wedding celebrations he was allowed to do so as well, and should be exempt from paying for the resulting damage (Tosafos, Sukkah 45a, s.v. miyad, C.M. 378:9). Thirdly, the halacha states that someone who causes damage during revelry is exempt from paying out compensation (O.C. §695, Remo, Seif 2). Based on these grounds the wedding guest who smashed the glass rejected the claims against him, but the Bach (Responsa §62) decided that he must pay the damages for the following reasons:


A) Although someone as drunk as Lot, like a shoteh, is exempt from performing mitzvos, unlike a shoteh however, he is required to pay for damages he causes. Our sugya teaches that an individual is even responsible for damages he caused while sleeping (see Tosafos 4a, s.v. kivan), so certainly someone who chooses to get drunk must pay compensation for any damage he causes. B) Although people often break glasses at weddings, they take basic precautions rather than hurling glasses haphazardly. C) In cases of minor damage—which people generally forgive—revelers may be absolved of responsibility for the damage they cause, but in cases of serious injury, such as partial blindness, surely people are much less forgiving. 





26b He noticed [the stone], then forgot it 


Can a Forgotten Prayer be Made Up?


Is someone who forgot to pray considered negligent or is forgetfulness an oness [compulsion]? Surprisingly the answer to this question on hilchos tefilla can be found in our own sugya, which deals entirely with hilchos nezikin. 


If someone places a stone on his lap then forgets about it, and when he stands up the stone falls and causes damage, he is required to pay. However, since it was inadvertent, he is exempt from payment for pain and suffering, medical bills, sick pay and embarrassment. Based on this halacha the Ramah (cited in Nimukei Yosef,  Rif p. 10b) concludes that a busy person who didn’t pray at the beginning of the allotted time and then forgot to pray altogether is not defined as having failed to pray intentionally or out of negligence, but is like someone who forgot a stone on his lap. During the following tefillah he should pray twice, unlike someone who intentionally skipped his prayers and cannot make up for the missed tefillah (O.C. 109:8). 


The Nimukei Yosef (ibid.) disagrees. He maintains that although someone who forgot a stone on his lap is not regarded as negligent, someone who forgets to pray is considered responsible. The Chasam Sofer (Nedarim 26a, C.M. §42) interprets the Nimukei Yosef to mean that a distinction can be drawn between the laws of nezikin and tefillah. A person who could have prayed if had he made time earlier is held responsible for his failure. Chazal (Pesachim 4a) teach us this principle in their maxim, “Zerizim makdimim lemitzvos [eager people rush to perform a mitzvah],” to help us avoid failure. Although later he forgot to pray, he is still held accountable for not praying earlier and is not considered anus. However, no one would contemplate prohibiting people from holding a stone on their lap because they might forget it there. Until the stone falls, no claim can be made against the person who holds it. When it falls he cannot be considered to have intent since by then he had forgotten it and is anus. The Chasam Sofer and the Magen Avraham (O.C. 109:8) disagree whether the forgotten prayer can be made up. 


Tragedy on the Death March: A Jew who had been tormented for years over an incident that took place during the Holocaust brought a horrible question to the Chelkas Ya’akov (Responsa C.M. §33). Two brothers were on the infamous death march the Nazis ordered when they sensed defeat was imminent. During this lengthy and grueling ordeal the German soldiers shot any Jew who walked slowly or remained asleep after the short rest breaks they were allowed. During one of the breaks the older brother asked his younger brother to wake him up when they had to resume marching. The younger brother agreed, but he, too, fell asleep. When the S.S. soldiers shouted at the Jews to start marching again the startled younger brother started running to catch up with the rest of the group, and only after a few minutes he discovered to his dismay that his brother was not with him. By then it was already too late for him to return to his brother, who was presumably killed by the Germans. At the end of the war the younger brother asked if he needed to atone for what had happened.


In his reply the Chelkas Ya’akov (Responsa C.M. §33) cited our sugya, which says that someone who forgets is defined as anus, and therefore he was not responsible for the tragedy, particularly in light of the fact that he was disorientated at the time. 


Nevertheless the Chelkas Ya’akov added that he should accept upon himself never to embarrass anyone since embarrassing is associated with killing. Furthermore he advised him to adopt an orphan and support Torah scholars, based on the verses (Mishlei 20:27), “A man’s soul is the lamp of Hashem,” and (Mishlei 6:23), “For a mitzvah is a lamp and the Torah is light.”





27b People do not keep their eyes on the path while walking


Broken Glasses


According to Ulla, someone who leaves a keli in the public domain must pay for damages it causes. Moreover, someone who damages the keli while walking is exempt from paying for it because “people do not normally keep their eyes on the road while walking.” Animals naturally look down as they walk along (Rabbeinu Peretz in Shitah Mekubetzes), but people are immersed in thought as they walk and do not watch their step (Meiri ibid). When walking through an area where kelim are normally left lying around, such as a jug placed near a winery or near an oil press, pedestrians must watch where they are going. If they stumble over a jug and damage it, they must pay for the damage (Rambam Nizkei Mamon 13:5,6). These laws often apply today as well, as is evident in the following dispute among the poskim regarding a yeshiva student who broke another student’s glasses.


A yeshiva student asked his friend to wake him up at a certain time. When the friend entered the room to wake up the sleeper, he accidentally stepped on his glasses, which were lying near the foot of the bed, and crushed them irreparably. According to some opinions (Kaneh Bosem I §154 by HaRav Meir Bransdorfer shlita), since the owner of the glasses asked his friend to wake him, it is as though he gave him explicit permission to enter the room. For him, therefore, the room is like the public domain, where items should not be left lying around. Thus the owner of the glasses was negligent when he left the glasses on the floor near the bed. 


On the other hand, other poskim (Pischei Choshen, Dinei Nezikin 8:10) claimed that although one is not required to watch one’s step while walking in the public domain, when he enters an unfamiliar home he must take note of his surroundings. Just as those who walk near an oil press or a winery must be careful not to cause any damage, someone who walks into another person’s house must also be careful to watch where he is going.


Does someone running for his life keep his eyes on the ground? This question was the focus of a great controversy that took place many years ago. R. Moshe Lipshitz rushed to save a Jewish boy from non-Jews thugs who planned to harm him. The boy, not realizing R. Moshe wanted to help him, turned and fled in fear. While running he fell into a pit filled with water and died. R. Moshe asked gedolei haDor how to repent. His question aroused a tremendous debate. The dispute was whether the principle taught in our sugya, “a person usually doesn’t look down at the road when walking,” applies to someone who is running away. Perhaps, on the contrary, when someone flees he is more wary of the ground lying ahead.


According to the Maharshal (§96), a person running away generally watches the road more carefully and therefore Moshe Lipshitz did not need to atone or ask forgiveness. However, the Chasam Sofer (Responsa Kovetz Teshuvos §18) maintained that someone running away does not watch where he is going any more than a casual pedestrian. However, all of the poskim agreed that R. Moshe Lipshitz should not torment himself since his whole aim was to save a Jew’s life, and his course of action was the correct one. 





27b Don’t enter a yard without permission


Taking One’s Own Article From Someone’s Else House


On our daf the Amoraim disagree whether a person who discovers his missing article in someone else’s house can simply take it back, or whether he must receive permission from the beis din. The halacha (C.M. 4:1) states that he may take it without going to beis din. The Rishonim question this ruling based on the Gemara in Berachos (5b), which recounts how Rav Huna’s 400 jugs of wine turned into vinegar. The Chachamim told Rav Huna that this was his punishment for not giving his tenant farmer the share of grape vines they had agreed upon. Although the tenant farmer had not fulfilled his obligation, it was still forbidden to withhold his share. Evidently, one may not regain possession of one’s own property without obtaining authorization in beis din. 


The Mordechai (on our sugya) reconciles this problem, explaining that without permission from the beis din one can take only a stolen article, but it is forbidden to collect a debt without filing a claim in beis din first. When a person takes money or another article instead of the article taken from him, there is always a concern that he will not be exact in evaluating the article he is collecting. The following decision in a case brought before the Shoel U’Meishiv (Mahadura III §371) illustrates how this ruling applies.


Two Jews started a potato business. Each partner would take potatoes, sell them at local markets and then split the profits.


Eventually it became clear to one of the two wholesalers that his partner was defrauding him by falsifying profit reports. He wanted to do the same, taking back what belonged to him without informing his partner. Normally this would be forbidden due to concerns that the person trying to recover what is rightfully his might be imprecise. In this case, however, the Shoel U’Meishiv ruled that since he was taking his due from the monetary profits of the partnership and he knew exactly how much money had been embezzled, the victim was permitted to “steal” this sum back.


The Rav Pe’alim also addressed this incident (C.M. III §5), arguing that if the partner has an opportunity to recover his losses openly, he should heed Ben Bag Bag’s admonition: “Do not secretly enter another person’s yard to take your belongings without permission, because you may appear to him as a thief; break his teeth [face him openly] and tell him, ‘I’m taking what is mine.’” Rabbeinu Yona (cited in Sha’ar HaMishpat §348) rules similarly, forbidding the victim from recovering his property in a way that looks like stealing due to mar’is ayin [an outward appearance of transgressing].


The Rif, in contrast to all other Rishonim (Responsa §133), holds that it is forbidden to retrieve property in a manner that looks like theft not only because of mar’is ayin, but also because of the Torah prohibition, “You shall not steal” (Vayikra 19:11).


28a His master urges him to leave


Moving a Car Blocking a Private Parking Space


We are currently studying sugyos about various cases in which using force against someone else or against his property is permitted, even if it could cause damage. This issue applies to hitting someone else to prevent him from transgressing a prohibition, and to striking a person or forcefully removing his property if either of them is causing damage.


Preventing others from transgressing: According to our sugya, a master who strikes his eved ivri [Jewish slave] for refusing to go free is not required to pay for injuries since his blows were intended to separate him from the shifchah Kenanis [non-Jewish maidservant]—who is prohibited to him the moment he is released. Rashi’s comment, “he is permitted to beat him and separate him” (s.v. issura), indicates that he is allowed to do so lechatchilah. This is also consistent with the Terumas HaDeshen (I §218) and other Rishonim. Some maintain that according to the Rambam (Mishneh Torah, Hilchos Avadim 3:5) one should not strike a slave who refuses to be released (see Meromei Sadeh). Other poskim (see S’dei Chemed VII p. 163), however, conclude that all the Rishonim permit the use of force to prevent someone from transgressing. The Yam Shel Shlomo (in our sugya) points out that only a G-d fearing person who is recognized for strictly adhering to Torah and mitzvos may use blows to prevent someone from transgressing, but others are forbidden to do so.


Taking the law into your own hands. The Gemara discusses a case in which jugs of oil were placed in a yard without the owner’s permission. Is he obligated to turn to beis din to demand the removal of the jugs, or can he simply use his yard as he pleases without being responsible for any damage that may result? The halacha (Rambam Hilchos Chovel U’Mazik 6:5) states that the yard owner does not need to bother going to beis din. However, when the removal of the obstruction involves little effort on the yard owner’s part, he may not damage the jugs, and if he does he must pay (Tosafos, s.v. meshaber). This halacha has many implications, including one that is relevant to an everyday problem. 


Blocking a private parking space: A person whose private parking space was obstructed by someone else’s car asked HaRav Yitzchak Zilberstein shlita, the Rav of Bnei Brak’s Ramat Elchanan neighborhood, whether he should call in the city traffic police to have the car moved, or whether he would be allowed to move it himself even though he might cause damage to the car. According to our sugya, HaRav Zilberstein (Kuntros Hilchos Shecheinim §95) ruled that the owner of the parking space does not need to wait until the car gets towed. He can remove it himself without being responsible for any damages that might occur.


Damaging another person’s property that is threatening his own property: Our daf (28a) teaches us that if an ox jumps on top of another ox to kill it, the owner of the attacked beast is allowed to pull his animal out from underneath—even though this could cause the other animal to fall and suffer injury. Only if he is unable to free his own animal may he shove the aggressor off to spare his own property ox.


A certain man’s goats and chickens wandered into his neighbor’s vegetable garden and wreaked havoc. All of his requests to keep the animals out were to no avail. One day he got incensed when he saw a chicken nibbling a cabbage leaf from his garden. He swung a pole at the destructive chicken and killed it. He maintained that his act was legitimate based on our daf. 


The Chavos Ya’ir ruled, however, that the garden owner’s conduct was unacceptable. In our beis medrash a possible distinction between the two cases was suggested: Perhaps the owner of the attacked ox is not responsible for injury to the top ox since he only dealt with the release of his own property, and need not concern himself with what happens to the attacker above. Nevertheless, one may not cause direct damage to someone else’s property, even in order to prevent damage to one’s own property. 





The Doctors’ Committee





 “A photograph captures a slice of reality,” exclaimed a tourist in one of the narrow alleyways of Old Tzfas. Pleased with his own observation, he aimed his camera carefully and took a shot of the words, “How awesome is this place” (Bereishis 28:17), etched above the entrance to the beis medrash belonging to the Tsanzer Chassidim. 


Just moments before a local resident had explained to the tourist that the words were taken from a verse in the Chumash, and were not an indication that a great historical event had taken place there.


Eddy, a tourist from Ohio, hesitated for a moment and then asked, “Can I take a look inside?”


He stepped in slowly. In a small side-room was the tail end of a late minyan. A din of voices filled the large synagogue. Small groups of people sat around tables studying: a father and son, pairs of yeshiva students and several ba’alei teshuvah. 


A young man sat outside on the balcony. His vigorous rocking caught Eddy’s attention. The young man’s powerful voice carried a great distance in the crisp mountain air. It even seemed to reach the towering peaks across the valley, which give Tzfas its scenic beauty and grandeur.


 “What kind of things are they studying inside? Torah stuff, right?” Eddy inquired.


“That’s right.”


“Do you live here? Are there, what-d’ya-call-`em—yeshivos here?


“Most of us don’t live here. We’re in between terms now. It’s the vacation season, and many people come to Tzfas for some peace and quiet or to soak in the scenery.”


“Wait a second. Maybe I’m missing something. What do these people do when they’re not on vacation?”


“They study Torah.”


“Hold it, if they’re on vacation now, why are they studying? They’re supposed to be vacationing aren’t they? Resting up?”


Eddy asked many questions and stayed for several hours. He heard that just like a person who goes on vacation doesn’t stop breathing to rest his lungs, so too, those who study Torah regularly do not allow themselves—cannot allow themselves—a “vacation” from studying Torah. 


 “It seems,” concluded Eddy, when he stood up to leave, “that until now I had no idea what life is really all about.”


In many vacation spots visited by Torah-observant Jews, one can, baruch Hashem, observe similar scenes of Jews studying Torah and demonstrating that it is the essence our lives.


Sitting on that balcony in Tzfas, opposite the soaring mountains, we recalled a fascinating story that took place a year and a half ago in Johannesburg.


*      *      *


The place: A hospital operating room. The time: 9:30 a.m. A visitor stepping into the operation room would have gotten the shock of his life. 


A sharp scalpel glints under the bright neon lights. With skillful movements the surgeon pushes the scalpel slowly but steadily into the patient’s stomach as he lies on the table with open eyes, listening attentively to the words that cut through the silence.


*      *      *


Not long ago, HaRav Shimshon David Pincus zt’l passed away. HaRav Pincus dedicated many years of his life to teaching Torah and fear of Heaven. For several years he divided his time between Eretz Yisrael and South Africa. He started numerous shiurim in South Africa and delivered inspiring talks that drew many people to traditional Judaism. “He could deliver 30 to 35 shiurim and lectures in the course of a two week stay!” recalls his son, HaRav Hillel Pincus shlita, one of the rabbanim of our beis medrash. His energy and drive were phenomenal.


One of his regular shiurim was given to a group of Jewish doctors who would gather together each week to hear him and to study together. HaRav Pincus called this clique the Doctors’ Committee.  


A year and a half ago HaRav Pincus stood at the bima of Kevisi, his beis knesses in his hometown of Ofakim, located near Beersheba. He was noticeably moved and told his listeners a story involving several of the “committee members.”


A respected doctor in South Africa urgently needed to undergo surgery. 


In the operating room were three people: the surgeon, the anesthesiologist and the patient. These three doctors had known one another for a long time through the Doctors’ Committee. They met every week, discussing what they had learned and getting a spiritual charge from HaRav Pincus.


During the pre-operative briefing the anesthesiologist told the patient that since he had a cold, it would be dangerous to put him under general anesthesia. “We can only give you local anesthesia, but don’t worry, my friend. The entire area of the operation will be numb—you won’t feel a thing.”


The operating table was covered with a sterile olive-green sheet. The surgeon donned his gloves. As all of the equipment was being double-checked the patient lay down on the table. Just as the anesthesiologist was about to begin the patient suddenly turned to the surgeon. “How long will the operation take?”


 “About an hour and a half,” he replied, as he put his tools in order.


 “And what will we do for an hour and a half?” asked the patient. “Perhaps we can do some learning,” he suggested to his friend the anesthesiologist. The anesthesiologist raised an eyebrow, considered the idea for a moment and then put down his syringe, ran out to the parking lot and retrieved his copy of Makkos, the tractate they had been learning with HaRav Pincus. He rushed back to the operating room, administered the anesthesia and once he saw that everything was going smoothly, sat down beside the patient, opened up the Gemara and started studying with him aloud. The patient concentrated on the sugya, totally ignoring the fact that he was about to part forever with one of his bodily organs.


An hour went by. The surgeon gave a sign that the operation had been successful. The patient nodded his head and continued working through the sugya together with the anesthesiologist until all of the sutures were finished.


“Life is only Torah,” concluded HaRav Pincus. “It shows that a Jew’s life is empty without Torah study. The patient on the operating table spent an hour or an hour and a half learning every day, but by devoting all of his free time—even during his own surgery—to Torah, he proved that it was the center of his life and the source of his vitality.”








With the Blessings


of the Torah,


The Editor
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