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L’ilui             nishmas





Maras Ella Eisenburg a’h


(24 Elul), daughter of Shlomo z’l





Dedicated by her son, Meoros 


friend Shlomo Eisenberg,


and family, Bnei Brak





L’ilui             nishmas








Maras Ita Rivka Skornik a’h


(22 Elul 5739),


 daughter of Ya’akov z’l


Dedicated by Meoros friend, Professor Yehuda Gavriel Skornik and family, Tel Aviv





L’ilui             nishmas








R. Rafael Rafaeli z’l


(22 Elul 5722),


 son of Nissan Yehuda Leib z’l





Dedicated by his family
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46a After buying an ox it was discovered that he was prone to gore


Selling Treif Dishes


About a hundred years ago, the Ben Ish Chai was asked to settle a stiff argument between two Baghdad merchants. A wholesaler imported glazed earthenware dishes and sold them to a retailer. After the purchase was complete, the retailer discovered that the merchandise had been used at a lavish wedding held a few days earlier by a wealthy non-Jew from Baghdad. After the wedding the dishes had been washed and then packaged “just like they are wrapped when they come from Europe.”


After uncovering the facts, the retailer demanded a full refund. He argued that the dishes were rendered treif at the non-Jewish wedding and now he could only sell them to non-Jews. The wholesaler, however, flatly refused to return the money, countering, “Although Jews won’t buy the merchandise from you, since you can sell them to non-Jews you haven’t suffered any loss, so you have no reason to complain.”


HaRav Yosef Chaim (Rav Pe’alim II C.M. §12) compared this case to the difference of opinion between Rav and Shmuel on our daf: After purchasing an ox the buyer discovered that it was prone to gore. The halacha states that such an ox must be slaughtered immediately to prevent it from causing damage (Sma 232, S.K. 57). According to Rav, if most people buy oxen for plowing, the buyer can argue that he is among that majority for whom a goring ox is useless, and therefore the transaction is null and void. Shmuel disagrees, based on the principle, “the burden of proof falls on the one who demands payment.” 


The halacha is according to Shmuel (Rambam Hilchos Mechirah 16:5): clear-cut proof must be offered to force the other party to pay, and it is insufficient to rely on the majority. Thus if the buyer has already paid for the ox he cannot cancel the transaction and force the seller to refund his money unless he can prove beyond a doubt that he only wanted to buy an ox for plowing. On the other hand, if the buyer has not yet paid for the ox, even though he had already made a kinyan (an act to finalize the transaction), he cannot be forced to pay. The buyer can declare the purchase null and void as long as the seller cannot demonstrate conclusively that his prospective customer wanted to purchase an ox to be slaughtered.


In the dispute between the earthenware merchants, it remained uncertain whether the retailer would have bought the dishes had he been aware of the problem. Even if he had known they could only be sold to non-Jews, perhaps this would not have bothered him, for he did business with non-Jewish customers as well. Since the retailer had already paid for the utensils and was demanding a refund, the burden of proof falls on him. Consequently the retailer could not cancel the transaction.


The difference between a goring ox and a treif dish: According to the Kol Eliyahu (C.M. §21), however, the case on our daf differs from the dispute between the two merchants. When a person needs an ox for plowing, an ox that gores is totally worthless. On the other hand, the earthenware retailer did not receive defective merchandise. His whole argument was that the number of potential customers was less than he had originally thought. This argument does not call the quality of the merchandise into question, for it can still be used for its designated purpose.





47b It should not have eaten


Killing Insects on Shabbos


Many poskim discuss whether it is permitted to spread poisonous bait to kill flying and crawling insects and pests that sting or annoy people, and have offered varying opinions and lines of reasoning. The Shvus Ya’akov (II, §45) cites a leading Torah scholar who suggests that it would be permitted to do so based on our daf, but his proof was dismissed outright when it became clear that the Rishonim explain the sugya differently.


The Gemara cites a beraisa saying, “One who sets poison before someone else’s animal is exempt from paying according to dinei adam [beis din], but according to the dinim of Heaven, he is obligated to pay.” The Gemara explains that the beis din does not require him to pay since the animal “should not have eaten.” Apparently this indicates that the act of eating the poison, which caused the animal’s death, cannot be attributed to the person who placed the poison before the animal. The animal ate of its own volition. Although the person who placed the poison near the animal acted inappropriately, he is exempt from paying for the loss.


The Torah prohibits “removing a neshamah,” i.e. killing an animal, on Shabbos (Shabbos 73a). Is it forbidden to spread poison in front of insects on Shabbos? Since consuming it would kill the insects, perhaps this constitutes “removing a neshamah.” Or perhaps the person who placed the poison has not transgressed any prohibition since, as our daf says, “it should not have eaten.”


However, the Shvus Ya’akov refutes this logic for a number of reasons, and actually eliminates the basis for this proof. He cites the Sma (C.M. 393 S.K. 4), who indicates that it would be unthinkable for a person who placed poison in front of someone else’s animal to be absolved from payment. In the case presented in our sugya, the owner is standing nearby. The person who placed the poison claims that the owner had an opportunity to prevent the damage, which absolves him from having to pay for killing the animal. When the owner is not present, placing poisonous foods in front of an animal is a common way of killing it, and is certainly forbidden on Shabbos (at least rabbinically).


Today’s insecticides are sprayed in the air to kill insects when they breathe in the poison. Shmiras Shabbos Kehilchasa (25:5) cites the Chazon Ish (in the addenda to Menuchah Nechonah), who allows spraying in a room if the windows are open. Since the insects can fly away one need not be concerned that they will die because of the spraying. Nonetheless, it should only be done for children or sick people.


The Ktzos HaShulchan (122:11) writes that spraying a room with an insecticide should be avoided because if there are many insects in the room, the spray is bound to strike at least one insect directly, which would be like killing it with his own hands (see Responsa Tzitz Eliezer IX §22).





50a In the third hour he said, “She has already ascended”


Staying Alive Underwater 


Throughout the generations one of the most sensitive halachic questions has been the question of agunos. When husbands disappear while fleeing from an enemy, during wartime, while traveling or through other circumstances, authoritative poskim are consulted to decide whether he may still be alive. The decision becomes much more difficult if witnesses saw the husband fall into the sea or sink in a river, but did not see him emerge from the water. Such cases involve various halachic issues, especially the question of how long a person can survive underwater. At what point is he pronounced halachically dead? 


Our daf mentions a man named Nechunya, who was known as “the Ditch Digger” because he used to dig large, deep pits where water would collect, providing pilgrims traveling to Yerushalayim for the Yamim Tovim with a regular supply of water to quench their thirst. One day, Nechunya’s daughter fell into a large pit. A crowd of people ran to R. Chanina ben Dosa to ask him to pray for her. The Gemara (see Rashi, ibid.) relates that during the “first hour” he said she was alright, i.e., even if she was still in the pit she was not dead. During the “second hour” he again told them she was alright. During the “third hour,” however, he said, “She has already ascended.” Too much time has passed for her to remain alive within the water; surely she had been saved by a miracle. Indeed, the girl later reported that an elderly man—Avraham Avinu himself (Rashi, s.v. vezakein)—had come to her rescue. This seems to be clear evidence that a person can only be pronounced dead after remaining underwater for three hours. Indeed, many Achronim (Toras Emes §1, Eliyahu Rabbah §12) explain that the Rivash (Responsa §377), who rules accordingly, relies on this Gemara.


However, the Maharit (Responsa E.H. §26) asks the obvious question: is it physically possible for a human to remain alive more than two hours without oxygen? The Maharit concludes, therefore, that when the Gemara records how long Nechunya’s daughter was in the pit—“first hour,” “second hour,” “third hour”—it is not referring to sixty-minute periods, but rather is enumerating the occasions on which people came to R. Chanina ben Dosa to ask him to pray. It actually means “first time,” “second time,” “third time.”


As an alternative explanation, the Maharit suggests that Nechunya’s daughter may not have actually fallen into the water, but clung with all her might to stakes projecting from the sides of the pit. If she had been underwater for so long, she could not possibly have survived.


How long is an hour? The Maharit quotes Tosefos (Sotah 11a, S.V. Miriam), who bring a proof that a “sha’ah” is not always used to indicate one twenty-fourth of a day. The Mishnah (Sotah 9b) relates that Miriam waited for a sha’ah for Moshe Rabbeinu on the banks of the Nile. The Tosefta (Sotah 4:1) teaches us that the measure of Divine benefit is five hundred times greater than the measure of Divine punishment. A simple calculation shows that if Miriam waited an hour for Moshe, bnei Yisrael would have needed to wait five hundred hours. Actually bnei Yisrael waited for her only a week, i.e. 168 hours. Thus the concept of a “sha’ah” is not always used to indicate a set period of time.


Nonetheless, R. Akiva Eiger zt’l (Responsa Tinyana 47) writes we should not disregard the Rivash’s opinion and rely on this leniency. The correct practice is based on his simple interpretation of the “sha’ah shlishis”—only after a period of three hours underwater the husband is presumed dead.





51a Someone may fall from the roof


The Obligation to Build a Parapet


The halacha (C.M. 427:4) states that the owner of a house whose roof is below ground level need not build a fence along the edge of the public domain to prevent passersby from falling onto the roof of his house. The Torah (Devarim 22:8) reads, “If a fallen one falls from it”—and not onto it, says the beraisa.


Why does the Gemara bother to teach us this chiddush? Why should we have thought that the owner of the house would be required to fence in the public domain? Even if his house had not stood there, people could have fallen from the public domain to the empty lot. The Sma (ibid, S.K. 7) explains that the public could argue that had his house not stood there, they would have filled the lot in with sand to prevent people from falling. If it is logical to obligate the owner of the house to build a parapet around the edge of the public domain, the obvious question is, why did the Torah exempt him from building it? The answer to this question can be found in two different approaches to hilchos ma’akeh, and the difference between them has far-reaching halachic implications.


According to the Dvar Avraham (Responsa I, 37:1) the Torah established a principle that one is only obligated to build a ma’akeh when people are likely to fall from his property. However, if someone is liable to fall onto his property, he need not install a parapet for safety. The Dvar Avraham says that in such instances the city authorities should build a ma’akeh along the edge of the public domain.


A rickety ladder can be more dangerous than a big drop-off: The Chazon Ish (C.M. Likutim 18:5) holds a very different opinion. He draws a distinction between the danger of falling from high places and other dangers the Torah commands people to safeguard their homes from, such as rickety ladders. A shaky ladder poses a real danger since one can only detect a problem by stepping up a few rungs—and then it is too late. On the other hand, when walking in a high place people take extra precautions to avoid the edge, always maintaining a safe distance because the drop-off is visible [unlike a pit, which is not always discernible]. Therefore, says the Chazon Ish, the Torah taught the chiddush regarding the mitzvah of a ma’akeh only on rooftops, which serve the household on a permanent basis, and not on other high places.


Should a ma’akeh be built between two yards? The difference of opinion between the Dvar Avraham and the Chazon Ish applies today as well. If one’s yard is higher than the neighbor’s adjoining yard, it must be determined whether there is an obligation to build a ma’akeh along the edge of the higher yard, and if so, who is obligated to build it. According to the Dvar Avraham, the owner of the higher property, whether it is a house or another type of use, is obligated to build the ma’akeh. According to the Chazon Ish, however, neither of them is obligated to fence off the yard since the Torah only obligates fencing off the roof of a house. [This only applies to the mitzvah of ma’akeh, but the obligation to build a fence three tefachim high to warn about the danger of falling would still be in effect (HaRav Chaim Kanievsky shlita in Bei’urim al Maseches Mezuzah; see also Ra’avad, Hilchos Rotzeiach 11:3).]








From the Editor





Nasser of the Galilee


Nasser was raised in a tiny village perched on the rocky slopes of the Galilee. He became a skilled shepherd at a young age, and was put in charge of a large herd of goats. Every morning he would rise early to take the goats out to pasture. Sometimes he would reach into his pack and take out a flute he had fashioned himself. Gazing at the open skies and the peaks in the distance, we would play inspired melodies that echoed through the valleys below.


He also carried a worn Koran in his pack. Driven by a desire to understand his religion’s customs and principles of faith, by the time he was twenty Nasser had already acquired a reputation among the local villagers for his thorough knowledge of the Koran.


One Friday Nasser went to the village mosque to pray with his family. The Imam delivered a fiery sermon, urging his listeners to steal from the Jews. He claimed that according to the Koran, stealing from Jews is commendable. Upon hearing this bald-faced lie Nasser rose to his feet in protest. “Nowhere does the Koran say such a thing!” he shouted out boldly. The Imam and all of the villagers were irate. His father, who was known for his violent past, threatened to kill him.  


Nasser decided it would be dangerous to remain in the village. Late one night he slinked out of the house and fled to Yerushalayim, where he found a job as a laborer in a large, Jewish-owned company. Nasser had hands of gold. He was diligent and competent, and was eventually sent to manage one of the company’s manufacturing plants in the north.


In his new post he formed a friendship with several Jewish men his age. When the factory closed on Yom Kippur, for some strange reason Nasser wanted to fast. He even decided to step into one of the synagogues as part of his efforts to understand what the holiday was all about. 


He sat on a backbench holding an open sefer, not looking at the words. Although he had no idea what was going on, he wept like a small child. His Jewish friends fidgeted, but Nasser was captivated and could not take his eyes off the Holy Ark. After nightfall Nasser’s friends from work came up to greet him and asked what he thought of the services, but Nasser was almost unable to speak. He wanted to explain how moving the solemn prayers and melodies were, but said nothing.


One day Nasser heard a rumor that his father had received a prison sentence of several years for one of his crimes. He saw this as an opportunity to meet with his family once again, and that weekend took a bus to the dusty crossroads near the foot of the mountain where the village was located. He hiked up the familiar paths for over an hour until he came upon the herd of white goats near the outskirts of the village. Suddenly dozens of childhood memories flashed before his eyes.


He sat with his family, sipping small cups of tea and talking late into the night. One by one his brothers and sisters got up to leave until Nasser was alone with his mother. They continued the conversation, rambling from one subject to the next until he told his mother about how he had spent Yom Kippur in a synagogue, and how the experience had touched his soul.


His mother was a strong woman. For as long as he could remember, she would rise at dawn every day, boil water on the stove, bake the dough she had kneaded the night before and cook a large meal for the family. But now she suddenly looked like a frightened sparrow. Nasser had never seen such fear in his mother’s eyes. She shut the windows and checked to see whether they were really alone.


Then she sat back down on the long sofa and turn to her son. “Listen carefully, Nasser. Never, ever breathe a word of what I’m about to tell you. I’m warning you!” He nodded his head quickly and suddenly felt queasy, overcome with a vague sense of trepidation. His mother stared at him for several moments with an earnestness he had never seen in her. “My name is Shoshanah!” she whispered. “My name is Shoshanah! Do you hear what I’m telling you? My name is Shoshanah!”


*      *      *


The persistent crowing of a rooster woke Nasser from his sleep. Recalling the earthshaking news he heard last night, he realized that it was all true, and that his mother really was a Jew who had forsaken her people to marry an Arab. Before Nasser left the house, his mother handed him a yellowed envelope containing an old black-and-white photograph. “This is the only picture left from my childhood. Here,” she said, pointing to a small girl, “That’s me, standing with my family at a gravesite in Tzfas.”


A few days later he found out that since his mother was Jewish he was Jewish, too. Nasser returned to Yerushalayim and began to ask more questions. A local organization referred him to a religious family, who invited him to spend a Shabbos at their home. 


That Friday night, Nasser again found himself in a synagogue, but this time as a Jew. When he stepped into the family’s apartment, he was surprised to find that he quickly felt at home. After the soup was served, the father began to sing. Several other uninitiated guests sat at the table as well. One of them sheepishly asked the host to sing the song they had heard in the synagogue. The father looked at him quizzically, but his wife whispered that the guest must be referring to Lecha Dodi. The family agreed to sing the familiar song. Nasser picked up the tune quickly and began to hum along with the family.


Nasser felt that he was being carried to another time and place. It seemed as if the melody had taken over his entire being. Although bashful by nature, when the song reached its climax he suddenly stood up from the table, grasped the hands of the other guests and began dancing round the table.


When they returned to their seats, Nasser became his quiet self again. All the next day he remained somewhat withdrawn, contemplating his past and his future. On Motzei Shabbos, before leaving, Nasser thanked his hosts profusely. “Wait a second,” said the host. “We spent such a delightful Shabbos together and we didn’t even ask your name.” He hesitated for a moment before replying. “Nasser. My name is Nasser.” 


The host could not hide his alarm, but Nasser reassured him by explaining the unusual circumstances. He even took the crinkled photograph out of his pocket, presenting the only evidence he had available.


The detailed inquiry conducted by the rabbinate eventually confirmed his mother’s story. The gravesite of R. Shlomo Alkavitz zt’l in the picture helped investigators to confirm an incredible fact: the mother’s family descended from the holy kabbalist, the composer of Lecha Dodi!


*      *      *


If Hashem did so much to return this Jew to his people and later to become Torah-observant, we who have the zechus to sit and learn Gemara every day ought to draw strength as the Yamim Nora’im approach. We are already sitting in the King’s palace and do not need to embark on such a long journey to find Hashem. All we need to do is open our hearts and increase our merits by engaging in more mitzvos, good deeds and Torah study. 





With the Blessings


of the Torah,


The Editor
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