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32a All agree that we have no fear that people will be led to contempt of court.


Appeals to a beis din for retrial


Many cases brought before a beis din concern financial or property disputes.  Neither side may contest a decision or appeal for retrial at that beis din or another (Rambam, Hilchos Sanhedrin 7:2; Shulchan ‘Aruch, C.M. 22) as the litigants agree in advance to honor any verdict.  What happens, though, if both litigants believe it would be in their best interest to appeal to another beis din for retrial, such as if each of them hopes to benefit thereby?  May they do so and how?


The Rosh was the first to address this topic (Responsa, Kelal 56:8): “Those agreeing to be tried by a certain beis din and having heard a verdict”, he asserts, “cannot protest, even if both want a retrial.”  However, the Beis Yosef (C.M. 22) and others insist that “if both litigants want a retrial, who can prevent them?”  Indeed, the Remo (Darchei Moshe, ibid), Shach and other poskim believe that the Rosh does not deny litigants the right to appeal to another beis din.  Rather, he allows them to willingly absolve each other from paying up debts resulting from the first verdict but, nonetheless, any such decision on their part cannot invalidate that verdict.  This seemingly marginal distinction has far-reaching implications.  Litigants, for example, may never state different versions of facts or events to which they confessed or testified at their first trial. Nullifying the original verdict would imply invalidating all the procedures and testimonies leading to it (Tumim, S.K. 5).  As long as the first verdict is valid, then, any other beis din must base their deliberation on the evidence presented before the first beis din, re-examine the case and decide if the verdict can be changed.  (See a further implication in the Shach, ibid, S.K. 8).


Still, the Beis Yosef and Bach (C.M. 22) hold that the Rosh utterly forbids litigants to appeal to another beis din as they must honor the dayanim and an appeal to another beis din might arouse contempt for their status and halachic authority.  As our sugya shows, though, a retrial is not always considered as being disdainful to a beis din: Reuven was assumed to be a kohen, rumored not to be and disqualified.  Later, someone testified that Reuven was a kohen and he was reinstated but two others attested the contrary.  The bies din ruled that the two witnesses outweighed the single testimony and again disqualified him.  Then, yet another witness appeared who wanted to join the first witness in Reuven’s favor.  Our gemara asks if the beis din should refuse this last witness as their consent might habituate the public to contempt of court (zilusa devei dina) and, as Rashbam remarks (31b, s.v. Lezilusa), “lest people laugh at a beis din that contradicts its decisions, appearing ridiculous”.  Still, the gemara concludes that the beis din must retry this case and Reuven should be reinstated.  [According to Ritva (Kesubos 26b), the Gemara’s question stems from the fact that any decision would be based on a lack of information: If we hear the last witness in Reuven’s favor, we have two for him and two against.  He originally had the assumed status (chazakah) of kehunah but since then his chazakah was changed; beis din may not be commanded to retract their decision and change that status without definite proof.  Nonetheless, a beis din must deliberate the testimony of a single pair of witnesses contradicting a chazakah].  As the Bach (ibid) explains, a retrial due to a new witness or new information does not disgrace a beis din: After all, if they reverse their decision, the public knows the original verdict was not really in error but that new facts were revealed. (See ‘Aroch HaShulchan on C.M., ibid, who adopts the opinion of most Acharonim explaining the Rosh according to Darchei Moshe and the Shach).





32b Rava bar Sharshum was rumored to wrongfully use land belonging to orphans.


Should a truthful oath be avoided?


Rava bar Sharshum sought to evade bringing a claim against orphans whose father owed him a debt as anyone claiming an orphan must swear he is telling the truth: orphans, after all, are not assumed to be familiar with their parents’ business.  He preferred, however, to refrain from swearing (Tosfos 33a, s.v. Amur rabanan; Responsa Sha’arei De’ah, I, 190), though he surely was telling the truth, and Shulchan ‘Aruch therefore rules that we should avoid even a truthful oath (O.C. 156:1).  


Is it a mitzvah to take an oath?  Is swearing an oath one of the 613 mitzvos?  Rambam counts it as the seventh positive commandment in his Sefer HaMitzvos, stating that “taking a necessary oath is a positive mitzvah” and elsewhere adding: “swearing by His name is a form of worship and a…great sanctification of His name” (Hilchos Shevu’os 11:1).  However, in his Hasagos on Sefer HaMitzvos (ibid), Ramban holds that a person taking an oath performs no mitzvah: The Torah, though, allows him to swear to justify a claim if he is G-dfearing, learns and materially supports Torah scholars.  Does Rambam mean to permit swearing as often as one wants, each oath comprising yet another mitzvah?  Rambam’s emphasis on a “necessary” oath limits, of course, the mitzvah to a situation of great need (see Levush, O.C. 156 and Responsa Shoel Umeshiv, 3rd ed., II, 29).  Nonetheless Sefer HaChinuch (Mitzvah 435) interprets Rambam’s opinion that necessary oaths must not be evaded and anyone refraining from such fails to observe a mitzvah.  However, other Acharaonim (Minchas Kenaos and Lev Sameach, ibid) maintain that, in Rambam’s opinion, one had best not swear at all; only if forced by circumstances, one performs a mitzvah to swear by Hashem’s name and not by another entity.


The one-third compromise: HaGaon Rav Binyamin Aryeh Weiss zt”l, av beis din of Tchernovitz, remarked that people nowadays have adopted a custom to avoid even a truthful oath at all costs (Responsa Even Yekarah, C.M. 6). The Council of Four Lands, a Jewish autonomous regime in Eastern Europe that lasted 250 years (5280-5524), decreed that if a beis din foresees a case to be leading to an oath, they must suggest a settlement avoiding the oath by which the claimant deducts a third from his claim.


Why a third? According to Rav Weiss, the decree parallels Rambam’s opinion that taking an oath is a mitzvah sanctifying Hashem’s name.  Still, electing to avoid oaths for fear of mentioning His name sanctifies Him on a higher level and as one should spend a third over the usual cost of a mitzvah to observe it in the choicest way (Bava Kama 9b), that proportion was decreed as appropriate for a compromise.


A partner who chooses to pay rather than swear: HaGaon Rav Yosef Shaul Natanson, author of Shoel Umeshiv, ruled (II, 88; see similarly Responsa Rav Pe’alim, II, C.M. 6) that a partner must share expenses borne by his business due to another partner’s refusal to take an oath.  Each partner, after all, knows that a loss stemming from an associate’s abstention from an oath is regarded as common damage incurred by any joint enterprise.


Fasting after testifying under oath: Rav Yosef Falaji, son of HaGaon Rav Chayim Falaji, remarks in his Yafeh LaLev (O.C. ibid #3) that the vast majority of Rishonim agree with Ramban that one had best not take any oath at all.  He cites ‘Ir Miklat that someone required to swear should fast on that day for the rest of his life (ibid, IV, C.M. 87, S.K. 6). 





33b Yes, I grabbed it but it belonged to me!


Examination by a Jewish doctor on Shabos


Poskim address the question of someone who wants to be medically examined on Shabos because of a condition that causes concern about his health but no worry of danger to life.  He must prefer to go to a doctor who observes mitzvos but, if none is available, may he go to a non-observant Jewish doctor sure to do melachah (labor) unneeded for the examination per se, such as recording his name and address or putting on lights in a waiting room?  


Causing a doctor to desecrate Shabos: Many poskim (Rav Moshe Yerushalayimski, Birkas Moshe, Kuntres HaTeshuvos §21; Rav D.D. Meislish zt”l, Responsa Binyan David, 42) hold that one must not summon or go to a non-observant Jewish doctor if there is no apparent danger to one’s life, although the doctor desecrates Shabos entirely by his own volition.  The Torah commands us to avoid causing others to sin – “Before a blind person put no obstacle” (Vayikra 19:14; see Vol. 149) – and does not distinguish between intentional transgressors or those blinded by ignorance or a lack of willpower.  The above poskim require the patient to ask the doctor to refrain from any prohibition and if he refuses, the patient should leave politely (see Shemiras Shabos Kehilchasah, 40:8, S.K. 27).  Still, HaGaon Rav Shlomo Zalman Auerbach zt”l relies on our sugya to venture another opinion (Responsa Minchas Shlomo, I, 7; II, 38):


The Gemara cites the case of Reuven who seized a silver ingot from Shimon in the presence of a witness, claiming it was his.  By the rule of chazakah – assumed ownership – anything a person holds is his.  If not for the witness, then, we would consent to Reuven’s owning the ingot as he is now holding it.  The witness came to a beis din, though, and on hearing Shimon’s story, they demanded Reuven to swear that the ingot was truly his.  Now, since Shimon and the witness know Reuven as a thief, liable to swear falsely, how could they put the obstacle of the oath before him?  (If a person is not known to have committed an act of stealing, he can be demanded to take an oath with the assumption that he’ll confess rather than swear falsely [Divrei Chayim, II, C.M. 8]).  We see that Shimon does not have to relinquish his claim just because Reuven is likely to therefore sin.  Shimon, stresses Rav Auerbach, puts no obstacle before Reuven to tempt him.  The Torah allows us to defend our rights and if as a result others transgress willingly, we are not at fault.  As a doctor must treat everyone, our patient may demand his right to be examined without concern for the doctor’s resultant melachah not essential for the examination.  Rav Auerbach remarks however, that for practical halachah the issue still needs research.





36a Those goats that ate husked barley


A disputed vehicle


Levi was known to have a car and Shimon started using it but when Levi asked him to desist, Shimon retorted that he bought it from him.  The licensing bureau was on strike and the true ownership could not be documented, so Levi summoned Shimon to a beis din.  Shimon claimed the above-mentioned right of chazakah that anything a person now holds is assumed as his (Shulchan ‘Aruch, C.M. 133:1).  Apparently, the solution to the problem depends on the two explanations in Rashbam’s commentary on our gemara:


Anyone purporting to own real estate known as another’s must produce a bill of sale or other proof and, if not, relinquish his claim.  Regarding chattels, though, the present holder of the goods may claim the above right of chazakah without further proof of acquisition as his physical possession proves his ownership: We assume he did not enter the owner’s premises and steal them, but made a legal purchase.  Our sugya, though, tells of a person with goats in his possession, claimed by the original owner, and asserts that chazakah in this case is inapplicable but that he must prove he bought them.  Rashbam (s.v. Hagoderos) offers two reasons to differentiate goats from other chattels: (a) They move about by themselves, as opposed to other, immobile chattels.  (b) Other chattels are kept at home whereas goats are usually out grazing.  Chazakah, we said, stems from the assumption that a holder of chattels has not stolen them as most people are not so brazen to rob others’ homes.  Goats, though, may be stolen in two ways without invading another’s premises: (a) They could wander into the holder’s premises by themselves.  (b) He could take them from a public or ownerless area.  The ease of their theft undermines the claim of chazakah.


How is a goat different from a car?  In his Netzach Yisrael (41), HaGaon Rav Yisrael Grosman asserts that accoding to Rashbam’s first reason, cars are not like goats: They don’t move by themselves.  According to his second reason, however, cars may be compared to goats as they are not kept at home.  To decide if chazakah applies to a car, then, we must determine whether Rashbam links the two reasons – i.e., chazakah doesn’t apply only if both reasons prevail, as in the case of goats – or if merely one reason suffices to overrule chazakah.  Rav Grosman learns from Tosfos in Gittin (20b, s.v. Ta shema’) that one reason is enough and Shimon must therefore prove his ownership.


Still, in his Darchei Choshen (I, p. 197), HaGaon Rav Y. Silman insists that entering and driving another’s car is the same as breaking and entering into his premises.  Most people are not suspect of such crimes and Shimon does not have to prove his ownership.  (See Rav Silman’s remarks about proof of ownership by a licensing bureau; members of our beis midrash suggest reconsidering the comparison: the poskim seem to indicate that our sugya relates only to animals, quickly stolen, hidden and unnoticed to have been taken, and not other chattels).





37a One bought the trees and half the land and the other the remaining half of the land.


Two people who bought the same ‘aliyah


On Simchas Torah 5643 a certain congregation auctioned the chazakah on the more honored ‘aliyos for the coming year.  Reuven bought chazakah on the penultimate ‘aliyos, usually shishi, and Shimon acquired chazakah on each “Chazak”, the last ‘aliyah of each Chumash.  However, Rosh Chodesh Adar Sheni fell on Shabos and, as the date approached, the gabaim realized a potential dilemma and appealed to HaGaon Rav Meir Simchah HaKohen of Dvinsk, author of Or Sameach (Hilchos Tefilah, 13).  On such a Shabos, to recur in 5768, three sifrei Torah are brought out.  The weekly portion of Pekudei is read in the first, the Rosh Chodesh portion in the second and that for Shabas Shekalim in the third.  The penultimate ‘aliyah (shishi) also serves as Chazak to end chumash Shemos and the gabaim were at a loss as to whom they should call for that ‘aliyah.


At first, the Or Sameach tended to decide that the ‘aliyah belongs to the first congregant of the two who purchased his chazakah at the auction, as his chazakah already “seized” this ‘aliyah.  As, though, they both had a long tradition of getting those chazakos and the annual auction just served to confirm such, the gaon had to delve deeper into the issue.  He eventually found a characteristically ingenious solution in our sugya:


The Gemara tells of a landowner who sold land to Chayim while selling the trees thereon to Uri.  Apparently, then, if Uri’s trees wither away, he has no more right to enter the land.  According to Rav Papa, though, we must assume that the original owner never meant to keep Uri from using the land under the trees: growing trees, as we know, requires at least weeding and fertilizing the ground.  We should rather understand that he sold Uri the land with the trees as a self-understood fact.  (Rav Papa’s conclusion – “One bought the trees and half the land and the other the remaining half of the land” is not intended to mean always a half but rather the portion of land under the trees).  In this spirit, says the Or Sameach, the gabaim never meant to deprive either congregant.  Chayim, who bought the penultimate ‘aliyos, should be called to chamishi, the penultimate ‘aliyah in the first sefer Torah, and Uri, who bought Chazak, should be honored with Chazak in the same sefer!








From the Editor





The Indian Water-Carrier





The center of the dais was occupied by the geonim Rav Yair Yisraeli, Rav Chizkiyahu Mishkovski and Rav Shlomo Levinstein. Rav Chaim Dovid Kovalsky, director of the Meoros HaDaf HaYomi program, opened the evening: “I wish to draw your attention to the fact that nearly a thousand people are assembled in this small shul..  Each lecturer, from Ashkelon, Givatayim, Tel Aviv, Ramat Gan, Ra’ananah, Shoham, Benei Berak, Givat Shmuel, Ashdod, the Carmel Market, Netanyah, Rishon LeTziyon, Petach Tikvah or elsewhere represents his study-group who gather daily to learn the Daf.  Each of you, representing those communities, have come to this conference to contemplate and prepare for the summer – accompanied, in spirit, by the participants in your shi’urim.  


Indeed, the engrossing lectures at the conference deserved to be heard by a thousand or more.  Lack of space prevents detailing their full scope but we believe Rav Mishkovski’s excellent advice should be known to all Daf HaYomi learners: “Lecturers sometimes feel they lack the capabilities to deliver the best possible shi’ur.  Some think they speak too fast, others believe their vocabulary fails to explain the message while still others fear being too dry.  After all, we’re only human.  But we mustn’t get discouraged.  Everyone should know that Hashem, who controls the world, has put him in an appropriate community and that only he fits the exact bill for his audience.  Of course, he must make efforts to improve, constantly check himself and try his best to give the finest shi’ur but we must never abandon our wonderful mission to propagate the study of Torah and, with Hashem’s help, we shall indeed succeed.”


This counsel surely applies to all participants.  A learner may sometimes think he hasn’t absorbed the Gemara as thoroughly as he would want or hasn’t sufficiently understood certain sugyos.    Pertaining to this topic, the following tale was sent in by a reader.


One of my childhood teachers was an elderly Holocaust survivor who had coped with multifarious trying circumstances in his lifetime.  Sharpened by experience, he encouraged weaker pupils, instilling them with energy and ambition.  I’ll always remember this story he told, long engraved in my heart:


A porter in India was charged with bringing water from a stream to his master’s estate in two big pails hung on a rod balanced on his shoulders.  One pail, though, was cracked, and for two years he arrived with only a pail and a half of water after each round from the stream.  The whole pail, of course, served its purpose but the cracked pail felt guilty and ashamed of its flaw.  After two years of bitter disappointment, the cracked pail confessed to the water-carrier: “I’m ashamed and want to apologize.”  “But why?” asked the peasant, “What have you got to be ashamed of?”  “For the last two years”, cried the pail, “I could carry only half as much water because of the crack in my side and the water you filled me with leaked out along the path to your master’s home.  My defect makes you do all the work without a full return.”


The porter felt sorry for the old pail and said, “On our way to the estate, look at the flowers along the path” and, as they mounted the hill, the cracked pail noticed the sun warming the magnificent blooms.  Though cheered by the sight, the pail was again despondent at the end of the path: half its contents had dripped out as usual and it apologized once more.  The water-carrier then said, “Didn’t you see that the flowers grow just on your side of the path?  I planted their seeds only there so you could water them every day and for two years I’ve picked them to decorate our master’s home.  Without being as you are, he could never enjoy all this beauty.”


Each of us has flaws but they are what makes our life challenging and worthwhile.  We must accept everyone as they are and seek the good in them.  They all contain much potential and any defect may become a beneficial force.





With the blessing


of the Torah


The Editor
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34b   The stronger wins.


Self-sacrifice Pays


Our sugya explains that if two people argue about the ownership of a boat and each has equal proof, “the stronger wins”.  According to the Rosh, this means that “he who is right is willing to endanger himself to get what is truly his” and HaGaon Rav Natan Gestetner uses our gemara to clarify the following topic:


The Torah praises Moshe at his demise, saying “No other prophet arose in Israel like Moshe…[known for] the strong hand… that Moshe made” (Devarim 34:10-12) and Rashi comments “for receiving the tablets with his hands”.  Why does the Torah specially praise Moshe for accepting the tablets with his hands?  In his Gur Aryeh, Maharal of Prague explains, according to the Yerushalmi, that when the people worshipped the golden calf, Moshe held on to the tablets by two handbreadths, Hashem held on to two handbreadths and two handbreadths remained between them.  (Each tablet was six handbreadths wide, six tall and three thick, as we recently learnt in Bava Basra 14a; their corners were thus square and not round, as depicted by certain gentile artists).  When the people sinned, Hashem tried to seize the tablets from Moshe but Moshe was stronger and grabbed them back and the Torah therefore praises him for his strong hand.


Rav Gestetner adds another aspect: The Torah can’t be divided piecemeal: “Hashem’s Torah is whole, restoring the soul” (Tehilim 19:8).  It restores our souls only when whole and could not be divided between Hashem and Moshe.  The Torah therefore praises Moshe, that by his self-sacrifice in seizing the tablets with all his might (from Hashem and fearless of the consequences!), we have indeed received the whole Torah – known as Toras Moshe! (Lehoros Nasan on the Torah IV p.212).





35a   The prerogative of dayanim


The Perspicacity of


 Rav Se’adyah Gaon


Our sugya rules that if someone gave identical gift certificates (shtar matanah) to two people, each of them for the same land, a beis din should decide its ownership according to their understanding: Who was liked more by the original owner, etc.  The following tale illustrates the principle:


A rich Babylonian Jew often journeyed abroad on business, accompanied by his trusted servant.  One day, in a far country, he fell suddenly ill and, before dying, entrusted a will with his servant: “All my property”, he wrote, “I bequeath to my talented servant but if my son wants an inheritance, he should be given as much as the servant wants.”  The son, understanding his father intended to leave him all his wealth but powerless to contest the will, appealed to Rav Se’adyah Gaon, who asked the servant, “What do you mean to do with the property?”


 “I mean”, he replied, “to take everything for myself and give 1,000 dinars to my master’s son.”


 “Very good”, smiled Rav Se’adyah, “Take 1,000 dinars and give the rest of the inheritance to the son!  After all, the will says, ‘If my son wants an inheritance, he should be given as much as the servant wants’.  Whatever the servant wants for himself should go to the son!”


 (Otzar Chayim, II, p. 130).














L’iluy Nishmas                     The Ansel & Brauner Families


Who perished in the Holocaust


Dedicated by our friends R. Yitzchak & Chanah Ansel, Benei Berak
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L’iluy Nishmas      R. Avraham Pesach Skornik z”l


Son of R. Tzvi Yehudah z”l (13 Iyar 5746)


dedicated by his son, our friend Prof. Rabbi Yehudah Gavriel Skornik & Family, Tel Aviv
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 daughter of Shmuel z’l.
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