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39b   A protest against chazakah must be announced before two witnesses and the protester does not have to tell them to write his declaration.


The difference between saying and informing


Our sugya explains that if a person protests another’s occupying his property in the presence of two people, those two may record the protest in writing, sign the document and give it to him.  The document then serves as a valid testimony of his protest, preventing the occupier from saying “If the property’s really his, why didn’t he speak up?”


However, Tosfos (s.v. Mechaah) stresses that written testimony is invalid, as derived from the verse “according to the word of mouth (‘al pi) of two witnesses” (Devarim 17:6): “their word of mouth but not a written testimony”.  A beis din, therefore, must not accept written testimony but, after discussing the issue, Tosfos cite Rabbi Yitzchak, in the name of Rabeinu Tam, that the verse only means to disqualify a dumb person, who cannot testify orally.  Accordingly, then, the testimony of someone who can speak is acceptable even when written.  The Rishonim and Acharonim debated Rabeinu Tam’s innovative assertion at great length.  In his Imrei Binah (Hilchos ‘Edus §48), HaGaon Rabbi Meir Auerbach ztl explains that Rabeinu Tam based his opinion on Tosfos in Gittin (71a, s.v. Veha), who distinguish between amira – saying, and hagadah – telling.  “Saying” is always oral but “telling” includes information conveyed in any manner.  Hence written testimony is disqualified from the verse “according to the word of mouth of two witnesses” – but not from another verse referring to a witness, “..if he does not tell” (Vayikra 5:1): Telling, in the sense of informing, is acceptable even in writing. This apparent contradiction, says the Imrei Binah, is reconciled by Rabeinu Tam’s innovation: As long as a witness can speak, his testimony is acceptable by any form of telling, including writing. Only a person unfit for verbal testimony is excluded by the Torah from giving testimony in any form – “by their word of mouth, not (if they are only able to convey their evidence) by writing”.


Halachah was not ruled according to Rabeinu Tam (Shulchan ‘Aruch, Rema, C.M. 28:11) but the Bach, Sema and Be’er HaGolah remark that we can rely on his opinion to accept written testimony from a Torah scholar to avoid disturbing his study





40b   A gift granted in secret cannot be claimed.


A husband who gave his wife a gift in secret.


The Gemara invalidates a gift certificate (shtar matanah), granting property to another, signed by two witnesses and delivered in secret, as the donor’s behavior shows he only wanted to flatter the recipient (Rosh).  An event that occurred about 500 years ago serves to clarify the logic of this halachah:


A widow informed the beis din acting as her husband’s executors that he had given her certain gold and silver items to be her own.  He warned her, she claimed, to keep the gift a secret to prevent others from knowing about his wealth but a certain rabbi ruled that, according to our sugya, such a gift is invalid.  Still, Maharam Alsheich (Responsa, 99) remarked that the gemara only disqualifies a secret gift granted by a document as long as the gift remains with the donor.  The gift becomes valid, however, as soon as the property is delivered to the recipient as the donor’s act eliminates any assumption of flattery.  


Why, though, is a secret gift generally invalid?  According to a halachic rule, “words in the heart are not words”, what a person keeps to himself has no legal weight.  A man who marries a woman by kiddushin cannot claim he meant otherwise.  Why, then, should a document signed by two witnesses be null and void?  The Responsa Be’er Yitzchak (E.H. 10) offers two explanations: (a) “Words in the heart are not words” is true only if he has performed an act proving a sincere intention; he can never, then, claim he meant to invalidate his act.  Our gemara, though, tries to understand a person who grants a gift in secret by means of a document.  If he really intends to grant the gift, why doesn’t he just give it?  The document, then, shows no clear intent and ownership of the property remains in doubt. It must therefore be left with the donor despite anyone’s claim.  (b) The very secrecy of writing the document obviously shows a lack of any sincere intent and the would-be donor is not regarded as having kept any words in his heart.


A person who seizes a secret gift: The difference between the two above approaches is significant in the case of a recipient of a secret gift who grabs it from its owner.  According to the second explanation he must return it, as the supposed donor was never serious.  According to the first explanation though, the document shows no clear intent and we have no right to take the property from its present holder in a case of doubt.  Indeed, the Tur (C.M. 242) refers to this difference of opinions among the Rishonim and mentions that the Rosh demands returning the property while the Ramah allows the claimant to keep it.





41a   Any chazakah without a substantiating claim


Chazakah to be called to Maftir Yonah


Our mishnah states a basic rule of real estate ownership: Any chazakah (holding of real estate) without a substantiating claim is invalid.  In other words, a person’s residence on certain premises does not prove he owns them.  If, though, he asserts he acquired them from their former owner, his chazakah serves to support his claim.  Still, many Rishonim hold that this rule does not apply to “chazakah on use” – partial use of another’s yard.  Someone who usually leans his beams on another’s wall, for example, does not have to claim that the latter explicitly allowed him to do so: His ongoing use proves implicit permission (Rivam in Tosfos, 23a, s.v. Veha; however, Tosfos, ibid, and Tosfos Rashi in 6a, s.v. Achazik, hold that the user must claim that he explicitly acquired the right of use; see Rashba, who mentions both opinions, cited by Remo in C.M. 153:2; Ketzos HaChoshen, ibid, S.K.3, explains the former opinion that usage itself is a kinyan of the right of use).


The difference between chazakah on real estate and chazakah on usage: The difference between chazakah on real estate and chazakah on use stems from the fact that most people don’t give others their property just because those others settle there.  Someone occupying property must therefore claim he acquired it from its owner.  If he maintains that his occupying the property and the former owner’s reticence prove the latter’s consent to his ownership, we don’t accept his claim.  We must reasonably assume, though, that a generous person allows another to leave his bicycle in his yard every day in a harmless fashion and his reticence proves his consent.  


In many synagogues certain congregants have acquired chazakos, such as to be called to Maftir Yonah during minchah on Yom Kipur or to serve as chazzan on High-holidays.  (The poskim devote much discussion to the topic of chazakah on mitzvos, which demands an article in itself; in his Responsa Seridei Eish [I, 21], HaGaon Rav Yechiel Weinberg zt”l writes that “apparently, the poskim were at first unsure of the halachah of chazakah on mitzvos and therefore expressed no absolute decision or general agreement; eventually, though, the majority opinion favored establishing some appropriate halachah…the need to establish regular order in customs of prayer and reading the Torah, concern for public peace and avoidance of strife demanded the formulation of such a halachah; all the Acharonim therefore agreed thereto and their opinion is binding…”).  Sometimes, though, another congregant may request the right to a mitzvah long “occupied” by a certain member whereas the latter claims “chazakah on use”.  


Indeed, poskim disagree as to whether a mitzvah-chazakah should be likened to chazakah on real estate or on usage.  Some hold (Maharanach, II, 70) that a person demanding a right to a mitzvah must claim he bought it or that the congregation explicitly gave it to him just as an occupier of real estate must substantiate his claim.  Merely performing the mitzvah for many years grants him no preference (Responsa Rabbi Akiva Eiger, 2nd ed., 13; apparent meaning of Remo in Darchei Moshe, C.M. 149).  Still, the Tumim (ibid, S.K. 19 on Darchei Moshe, ibid) maintains that chazakah on a mitzvah is acquired just as one obtains chazakah of use: If a person performs a mitzvah for years with no one’s objection, he may maintain that their reticence establishes his right to it without having to claim he bought it.


No chazakah on washing the floors in a shul: Still, of course, a person can only establish chazakah on a mitzvah usually sold, such as an ‘aliyah.  Someone, though, who habitually does a mitzvah not customarily sold, such as washing a synagogue floor, cannot claim that his long-time practice proves the congregation’s consent: The fact that they let him do it doesn’t prove they want only him to do it.  (See Tumim, ibid, who so explains the Remo, and Rabbi A. Eiger’s above responsum, proving Remo agrees with the Tumim that a claim of purchase is unnecessary for chazakah on a mitzvah).





43a   A sefer Torah is different, being meant for public reading.


May we benefit from learning Torah?


Our sugya rules that a beis din must not judge a person suspected of stealing a sefer Torah from a synagogue in their home town, as they have an interest in the case.  Even if the dayanim relinquish their monetary rights in the sefer Torah they are disqualified as judges since they would most likely eventually hear a public reading of the Torah from the recovered sefer.


The question, though, begs to be asked: A famous gemara in Rosh HaShanah (28a) determines that “we were not given mitzvos for our benefit”.  Any benefit or enjoyment from a mitzvah has no halachic significance.  We may, for instance, use olive oil from ‘orlah, a tree less than three years old, from which we must not benefit, for a Chanukah lamp (Pri Megadim on Eshel Avraham, 673, S.K. 1).  A dayan must hear the Torah read as a mitzvah, so why is such an act regarded as benefit?


The Yad Ramah on our sugya suggests that though benefit from a mitzvah lacks monetary value, a dayan is still considered partial to the outcome of the trial: he wants the sefer Torah returned whereas the Torah demands his utter impartiality!  (See this explanation Kovetz Shi’urim, Bava Basra, #180).  However, Maharit (Responsa, C.M. 80) holds that a dayan is disqualified only because of a monetary interest so we must find another reason for the gemara’s decision (see Shach, C.M. 37, S.K. 10, and Ketzos HaChoshen, S.K. 4, citing the Rishonim’s disagreement).  We therefore refer to the Taz (Y.D. 221, S.K. 43, and see Ketzos HaChoshen, C.M. 72, S.K. 34, and Nesivos HaMishpat, ibid), who distinguishes between the mitzvah of Torah study and other commandments: The non-benefit principle does not apply to Torah study as enjoyment is an essential ingredient thereof.  The dayanim will perforce enjoy hearing readings from the returned sefer Torah and their required enjoyment disqualifies them.


The major component of Torah study: enjoyment!  In the preface to his Eglei Tal, the Sochatchover Rebbe zt”l (Avnei Nezer) asserts that “some err from the intelligent approach and claim that those enjoying their study are not so free of ulterior motives…On the contrary, though, the major component of the mitzvah…is to rejoice in one’s learning and the Torah then gets absorbed in his blood”.  The opinion expressed by the Taz was long considered innovative but a recently uncovered commentary by a Rishon, Rabeinu Avraham Min HaHar, stresses (Nedarim 43a) that enjoyment is an integral requirement for observing this mitzvah and the non-benefit principle does not here apply (see Miluei Choshen, ibid).





43a   A town where a sefer Torah was stolen


A group that funds the writing of a sefer Torah


A Jewish community in Lithuania used to collect a welfare tax on the sale of meat unless bought for a meal celebrating a mitzvah (se’udas mitzvah).  A group of friends once decided to fund writing a sefer Torah to be owned jointly and planned a meal to honor the start of the project.  The tax collectors, though, demanded their share, claiming such a meal was not a seu’das mitzvah.  HaGaon Rav Yitzchok Elchonon Spektor zt”l was asked to rule the case (Be’er Yitzchak, Y.D. 19) and explained that we must first determine if a group writing a sefer Torah observes a mitzvah or if the mitzvah is valid only when entirely undertaken by an individual (see Pischei Teshuvah, Y.D. 270; Hagahos Rabbi Akiva Eiger, ibid; Or Sameach, Hilchos Sefer Torah, 7; etc.).  Apparently, he remarks, our sugya shows that such a group effort is not considered a mitzvah.


Our gemara tells of a person wanting to testify against someone suspected of stealing a sefer Torah from a local synagogue and suggests he declare in writing that he withdraw all his rights from the sefer.  He would then be considered impartial and able to testify.  If, though, his participation in purchasing the sefer was a mitzvah, how can we suggest he relinquish it?  We see that the mitzvah, apparently, is only fulfilled by an individual owning the whole sefer (Beis Efrayim, Y.D. 63).  Rav Yitzchok Elchonon, however, refutes this proof: If the congregant will not testify the theft and thus retrieve the  sefer Torah, the whole community, including the witness, will never get to fulfil the mitzvah, since as long as a sefer Torah is held by a thief its owner has no mitzvah.  In such a situation the witness should preferably relinquish his share in the mitzvah for the sake of the community.


We shall treat the vast topic of writing a sefer Torah when we come to Sanhedrin 21b.  At any rate, Rav Spektor eventually found a way to define a joint purchase of a sefer as a mitzvah but the question remained if a meal honoring the start of its writing should be called a se’udas mitzvah: the sefer, after all, is far from being written.


Why is an engagement party considered a se’udas mitzvah? Rav Spektor concluded that a repast honoring the start of a mitzvah is a se’udas mitzvah as, after all, an engagement party, in preparation for the mitzvah of marrying and begetting children, has always been so regarded and he consequently banned the meat tax involved in the sefer Torah project.





43a   The witnesses have an interest in the case.


The reinterment of HaGaon Rav Mordechai Benet zt”l


The Gemara, here and often elsewhere, disqualifies anyone suspected of having an interest in a case from serving as a witness or dayan.  The Chasam Sofer zt”l was known for his sensitivity to this issue, which he expressed at the burial of HaGaon Rav Mordechai Benet.  The gaon, whom the Chasam Sofer called the “teacher of all Israel” (Responsa, VI, Likutim, 37), passed away in 5589 far from his town of Nikolsburg, Moravia – now in the Czech Republic – and was buried in Lichtenstadt.  His family and members of his community claimed he had instructed them to bury him in Nikolsburg or, at least, Prague and asked the Chasam Sofer’s permission to move the body.  The Chasam Sofer, though, replied that all Nikolsburg were unfit to be witness, as they had an interest in the affair, wanting to pray at his grave especially as he had assured them that whenever they needed anything they should pray at his grave.  Still, he allowed the reinterment since they claimed he had asked to be buried alternatively in Prague and this admission showed they had no personal interest (Responsa, ibid, and see Responsa Shoel Umeshiv, I, 231).











From the Editor





Joszka


Those who knew Joszka, a Polish peasant, claimed he was a walking wonder.  His astounding skills were already evident when he was a tyke but he just never seemed to succeed.  He failed at everything he started or, more exactly, whatever he tried to start - but no one knew why.  Eventually, though, his shrewdness became famous throughout Poland thanks to the scheme he devised.


An old house, close to the border with Russia, which had been used by customs officers till they built a more hospitable structure, stood abandoned for many years.  On a drizzly, foggy day Joszka snuck toward the house, loaded with sacks and bundles and followed by a slew of children urged on by his wife.  They drove a pack of wild hounds from the house and, by nightfall, arranged their belongings in perfect order.  They cleaned the floor, laid down straw mattresses and fell asleep on the first night of their grand scheme.


Within a few days Joszka formed a casual friendship with the border guards and customs officers.  He would bring steaming coffee to the morning shift and send his children with fresh fruit to the afternoon and evening shifts.  After a few weeks, he left home one morning, told the border guards he’d been offered some manual job in Russia, close to the border, and requested to cross to his workplace.  His new friends checked him cursorily, allowed him to leave for Russia and the scheme entered its second phase.


The weather was clear.  Fleecy clouds floated over the border that had known bloody wars as the afternoon guards, stuffing themselves with fruit just brought by his children, were surprised to see their friend coming from Russia on his bicycle.  He told them the same story, that he’d found work in Russia and would cross over every day.  “Agreed!” declared the commander, as he waved Joszka on.  Suddenly, though, he noticed a firmly lidded crate tied to Joszka’s bicycle and sternly nodded in its direction, as if asking, “What exactly is that?”  Joszka tried to explain his situation and flatter the commander but was pushed aside in embarrassment as the customs officers untied the crate, lifted the lid and discovered a mound of sand!  Ignoring Joszka’s pleas, the commander ordered his underlings to spill out all the sand, hoping to reveal some contraband but the crate proved to be empty!  They spent a long time burrowing their hands in the sand but eventually abandoned the search.  Joszka, now quieter than usual, returned the sand to the crate, lifted it on his bicycle and, without a word, pedaled home.  The next day he reappeared on his bicycle with another box of sand.  “I want to fix up our old house”, he innocently explained, “and next to my workplace I found a fine heap of sand.  In another few months, once I accumulate a good amount, I’ll start renovations.”  The commander remained skeptical and ordered another search.  The guards poured out the sand, rummaged through it and found nothing and Joszka silently gathered it back.  The next day the commander was waiting with a strainer.  “I’m sure he’s up to something”, he told his staff.  “We’ll strain the sand every day till he understands he’ll never smuggle a thing without paying customs.”


The commander wanted to do his job well but was also somewhat abased by Joszka’s attempts to smuggle goods in such a primitive fashion.  The scene repeated itself for many months as the guards arranged turns to strain the sand, all the while discovering not a thing.  The pile of sand in Joszka’s yard grew and, as expected, he began his renovations, at first giving his home a respectable appearance and eventually turning it into a luxurious residence.  He informed the customs staff that he would stop bringing sand from Russia, jubilantly announcing that he had finished repairing his home.  The commander quenched his anger with another glass of vodka and ordered a guard to bring Joszka to his office.


 “Look here”, he began,” We both know that Poland is poor and broken down but sand is one thing we have a lot of.  I faithfully promise you that if you tell me why you’ve been bringing in sand from Russia, I won’t tell a soul.  I’ll take the secret to my grave but my curiosity knows no bounds.”


Joszka, having hidden the secret for so long, gave in to the pleas and slyly smiled, “I discovered a tremendous price gap in the market for bicycles between Poland and Russia.  When I left during the morning shift, when you’re not here, I’d leave by foot for the nearest Russian town, buy a bicycle and return in the afternoon.”


The commander felt humiliated and defeated by Joszka’s crafty scheme but wanted to clarify yet another detail: “But Joszka!  Why did you have to bring the sand?”


“The sand”, chuckled Joszka, “was only a decoy and you actually cooperated by swallowing it whole!”


The commander apparently neglected to keep the affair secret as otherwise, we would never have heard of it.  We don’t know how Joszka continued to fare in life but his unusual tale serves to sharpen and strengthen the constant vigilance required of every Jew.  Authors of musar (works on moral conduct) stress the need to beware of the ruses of the yetzer hara’ in its attempts to trap the inattentive and mislead them with false appearances.  Chazal declared that “Hashem created the yetzer hara’ and the Torah as a condiment to temper it” (Bava Basra 16a) and Rashi comments that the Torah can completely banish a person’s inclination to sin.  Regular Torah study is the best method to avoid the clutches of sin and keep on the true path.  May it be His will that we be privileged to learn, teach and observe His Torah.





With the blessing of the Torah,


The Editor
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No one can claim chazakah on property of the under-aged.


People say that when a boy becomes bar mitzvah and his yetzer tov tries to lead him on the good path, his yetzer hara’ claims chazakah: after all, it has occupied him for 13 years!  The yetzer tov, though, retorts with the well-known halachah that no one can claim chazakah on the property of the under-aged.


43a The dayanim of the town are disqualified


A Quadruped Gift


HaGaon Rav Eliezer Shach zt”l told a story about the extreme care for impartiality shown by his uncle HaGaon Rav Isser Zalman Meltzer zt”l, author of Even HaAzel.  While visiting his uncle on Purim, he saw a rich resident of Slutzk bringing a fat cow with two portions of food on its back to Rav Isser Zalman as a mishloach manos gift.  Careful not to insult him, the gaon accepted the offering and kept the cow in his barn.  The rich man then visited Rav Meltzer on Pesach and courteously asked him to appoint a friend of his as the local shochet.  Without replying, the gaon told his children to immediately return the cow to its donor’s home.  “I want no one to think”, he said, “that they can buy me or my responsibility for shechitah with mishloach manos.” (Tuvecha Yabi’u, II, p. 313).


Rav Pinchas Epstein zt”l, head of the beis din of the Eida Chareidis in Yerushalayim, recounted a similar tale about Rabbi Dovid of Karlin ztl.  A son came to beis din with a financial claim against his father but was needlessly critical and disdainful in presenting his charges.  Rabbi Dovid immediately rose and said, “I cannot judge your case as when you disgraced your father, I began to hate you.  ‘Those who hate You, Hashem, I shall hate’ (Tehilim 139:21) and since I hate you as the Torah commands, I’m disqualified to judge you.”  (She’al Avicha, III, p. 291).





42b   In Rav Zakai’s cave


Our Gemara mentions that a certain sugya was learnt not in a beis midrash but in a cave.  Commenting thereon, Rabbi Yaakov Emdin zt”l remarks that the Gemara does not inform us of this detail perchance but teaches us that even hiding in a cave from the enemy, they continued learning as “the Torah was so dear to them” (see the Bach, who chose a variant text).





41a Speak for a dumb person.


He Who Makes the Dumb Talk


An expensive scarf was stolen from the home of HaGaon Rav Tzvi Broide zt”l, the mentor of Rav Yisrael Salanter zt”l, and his distressed wife eventually suspected their poor maid, tormenting her with accusations.  Rav Broide told her to desist and said that if she had a claim against the maid, she should summon her to a din Torah.  As the rebbetzin prepared herself to go to the beis din, her husband donned his coat to accompany her.  “You don’t have to come with me”, she said, “I know how to present my case.”


“I’m sure you do”, he replied, “but the poor maid will get all tongue-tied when she hears an important lady like you declaiming in front of the rabbi of the town.  I’m therefore going along to speak on her behalf, as we are taught in Mishlei: ‘Speak for a dumb person’.” (Shimushah shel Torah, p. 96)


42b   A partner in a portion of real estate may claim chazakah as the sole owner.


he Rudiments of Efficient Partnership


The essence of faithful partnership may be learnt from Rebbe Meir zt”l of Premishlan.  Two people, about to found a commercial partnership, came for his blessing.  “Have you drawn up a contract?” asked the Rebbe.  “Not yet”, they replied. “If so”, he said, I’ll write one for you.”  The Rebbe took some paper, inscribed it with the letters alef, beis, gimel, dalet and handed it to them.  Seeing their wonderment, he explained: “These initials represent the secret of successful partnership: alef for emunah, beis for berachah, gimel for geneivah and dalet for dalus (poverty).  If you treat each other with emunah (faithfully), you’ll merit a blessing but if one of you steals or hides anything from the other, you’ll be stricken with poverty.





L’ilui nishmas


R. Reuven Gombo z’l, 


son of Tzvi z’l


And his wife, Freidel Gitel, 


daughter of Shmuel z’l.
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L’iluy Nishmas              R. Eliahu Yechiel Meron z”l 
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