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81a   One who buys two trees in another’s field brings their first fruit but does not read the accompanying declaration.


Two owners of the same property


Could two people be considered owners of the same property without being partners?  One of the sugyos learnt this week proves the possibility.


In the first section of his Chemdas Shlomo, the Rav of Warsaw ztl poses an extremely challenging question.  A well-known rule decrees that hamotzi mechaveiro alav harayah - anyone presenting a claim must produce proof: as long as any claim is not validated, the property concerned remains in the possession of the muchzak - the current owner.  Moreover, we learnt in Bava Metzi’a (6-7) the famous sugya of tekafo kohen: If an object is merely suspected of belonging to the person now holding it, we must leave it with him.  The right to hold it, even arising from its doubtful status, suffices to grant him full ownership – he now controls the property and therefore owns it outright.  Our sugya, however, seems to indicate the opposite: The Gemara explains that one who buys two trees in another’s field gains only doubtful ownership of the land beneath them (three trees definitely grant ownership, as stated later in our mishnah).  The buyer must produce proof that he specifically bought the land and, till then, it remains completely in the seller’s possession: he, after all, has always held the land and is muchzak.  Yet the buyer, as a possible owner of the land, must bring the first fruits (without reading the accompanying declaration).  Why is this so?  The Torah commands bringing them only if both the tree and the land belong to the same person?  (See Devarim 26:2: “…from your land” – artzecha, in the singular).  Since the rule of hamotzi mechaveiro alav harayah defines the land as owned by the seller, there should be no obligation to bring bikurim from the trees of the buyer.


Many poskim, contemporaries of the Chemdas Shlomo, struggled with this question and offered various solutions (Nesivos HaMishpat in his letter to the Chemdas Shlomo, ibid §2; Chidushei HaRim; Divrei Mishpat; etc.).  Later Acharonim, though, such as the Sha’arei Yosher, Chazon Ish, Avi ‘Ezri and Kehilos Ya’akov, each express differently the same idea: If, they assert, we have doubts as to the ownership of property, the ongoing chazakah determines its real and practical status: i.e., who may use it.  Chazakah, in other words, does not assign ownership – which can’t, anyway, be clarified.  The beis din rules, though, that according to the facts presented before them, permission to use the property must be granted to the party with chazakah.  The trees’ owner must still bring their first fruits as he might own the land, just as he must observe every doubtful obligation stemming from the Torah (sefeika d’oraisa).  True ownership has not been verified.  In other words, there might be two people owning the same property simultaneously: one is the muchzak, granted the right to use it; the other is still the true owner.





83b   If a person sold another “high-quality” wheat but the buyer found it to be of poor quality


The defective furniture


Our sugya explains that if a person asks to buy “high-quality” wheat but discovers it to be of poor quality, he may cancel the sale and demand his money back;  the same applies to any merchandise, even if a defect is noticed a few years after its purchase.  If, however, a buyer kept using it after discovering the defect, he may no longer demand anything from the seller as his use proves he has renounced all claims (Rambam, Hilchos Mechirah 15:3; Shulchan ‘Aruch, C.M. 232:3).  In his Machaneh Efrayim (Dinei Honaah, §5), HaGaon Rav Efrayim Navon z”l adds that if, on finding the defect, the purchaser notifies the seller that he refuses to pay or intends to demand his money back, his continued use of the goods does not prove he renounces any claim.  The Machaneh Efrayim bases this opinion on the Ritva’s remark on Bava Metzi’a (50) that a buyer who uses an article after informing the seller that he considers their deal canceled because of the exorbitant price he paid may still demand a revoke of the sale: he must only pay for using it from when he found the defect until the article’s return.  The Machaneh Efrayim therefore asserts that notifying the seller of cancellation of sale overrides the basic assumption that the purchaser’s further use of the item is a renouncement of claims.


A distinction between canceling a sale (mikach ta’us) due to defects or exorbitant payment: However, in his Galya Maseches (cited in Pischei Teshuvah, C.M. 232, S.K. 1), HaGaon Rav David of Novardok zt”l rejects the said comparison, claiming that a mikach ta’us resulting from a defect is essentially different from that blamed on an exorbitant price: In the latter case, the buyer is not decrying the article’s quality but its cost and his continued use thereof does not prove he has forgiven the seller.  He may, after all, claim that he thought the seller would agree to some monetary compensation without utterly canceling the deal.  In case of a defect, though, the purchaser’s use of the item is surely the strongest proof that he consents to overlook the matter.


The parameters of our attempts to guess people’s intentions defy exact definition.  We cannot, then, apply the above rule universally whenever a buyer continues to use an article despite defects and each event must be judged subjectively, as exemplified by the following case:


Preparing to open a furniture store, a businessman ordered a renowned designer’s latest collection and advertised the grand opening with much fanfare.  When the furniture arrived, just in time for the publicized opening, he was shocked at its poor quality while some pieces even bore defects.  A quick call to the designer revealed that mishaps had occurred in their manufacture and the delivery had been supplied in error.  A few days later, the store-owner asked the designer when he could return the goods for better ones but the designer stressed that the furniture had been displayed during the opening week.  The proprietor, he contended, had used the merchandise and, according to Shulchan ‘Aruch (ibid), thus canceled any complaint!  The beis din judging the case ruled that exhibiting the furniture proved no renunciation of claims,  the owner having displayed them only to save his business: Had he returned the goods forthwith, clients might think that the enterprise had already failed in its opening week.  The use here was not for the sake of those pieces of furniture and must not be construed as renouncing any claim (Divrei Mishpat, IV, p. 411).





84a In the morning, because it passes through the rose garden of Gan Eden.


Where on Earth is Gan Eden?


Our sugya explains that the earthly Gan Eden, whence Adam was banished, is somewhere east of Eretz Israel such that the sun rises over it (according to Rashbam and Tosfos), a fact corroborated by the Midrash (cited in Torah Sheleimah, Bereishis 3).  Tosfos in Bechoros 55b (s.v. Mitra) remarks that Gan Eden is to the west while Rabeinu Tam (Kidushin 71b s.v. ‘ad) believes it lies to the north, reaching Eretz Israel via Mesopotamia, and according to the Ari z”l, quoted in Hagahos Rav G. Lifshitz on our sugya, Gan Eden is in the south.


Rabeinu Yitzchak Abarbanel attests (Bereishis) in the name of the Rishonim that Gan Eden is somewhere on the equator and the mekubal Rabbi Shalom Shar’abi holds the same opinion (Nehar Shalom, cited in Sod Yesharim by the Ben Ish Chai, V, 6) while Rabbi Chayim Vital contends it lies “in the midst of the globe”.  Despite all the directions, though, no one has ever found it.  The Rishonim explain that the angels known as keruvim and the fiery revolving sword put there when Adam was exiled prevent people from discovering it.  The Abarbanel offers some reasons for its elusive location and suggests it may lie beneath a constantly active volcano but immediately rejects the idea.


When Aspalkinos and his 40 necromancers sought Gan Eden: In his Sha’ar HaGemul,(ch. 4) Ramban recounts that “according to medical books of the ancient Greeks and our own Asaf HaRofeh, a Macedonian sage named Aspalkinos and 40 learned magicians reached beyond India, east of Eden, in search of medicinal leaves and the Tree of Life…When they arrived, the fiery revolving sword struck them with lightning and no one survived and medical wisdom vanished from those peoples for a long time…All this is true and well known as many traveling to the East can see the fiery revolving blade from afar”.  Still, we have only to wait in yearning to witness the promise of the Midrash HaGadol (quoted in Torah Sheleimah, Bereishis 3): “Eden is a special place on Earth, no one knows where, but Hashem will show us the way there when Mashiach comes.”





87b   But the jar was consciously lost.


Is deliberately neglected property hefker? 


Our sugya tells of a small child who comes into a shop with a jar given him by his father to fill, for instance, with oil (liquids were usually dispensed from barrels into customers’ containers).  The mitzvah to return a lost or jeopardized article does not oblige the proprietor to make sure that the jar returns safely to its owner as the owner himself, by giving it to the child, left it where it could be easily lost or harmed.  In Hilchos Gezeilah VaAveidah (11:11), Rambam attributes this halachah to the verse “…which will be lost from him” (Devarim 22:3), in the passive voice, excluding if a person deliberately treats his property carelessly.  Nonetheless, the shopkeeper must not use the jar as it is not regarded as his.


The Rishonim disagreed about the halachic status of a consciously lost article.  Rambam holds (ibid) that it is not hefker, available to the first person wanting to acquire it, just that there is no mitzvah to return it to its owner.  The Gemara therefore forbids the shopkeeper to use the jar as the father never meant to abandon it.  However, the Tur (C.M. 261) maintains that such an item becomes hefker as anyone leaving it where it is likely to be lost also abandons it: if not, after all, why does he neglect it?  According to the Tur, though, why can’t the shopkeeper use the jar?  Ketzos HaChoshen (ibid) explains that not every consciously lost article is intentionally abandoned.  If a person, for example, leaves his money in the street unguarded, we assume he has abandoned it.  Someone giving a utensil to a child, though, does so for a purpose.  The child may indeed lose it or return it broken but we cannot therefore assume that the parents meant to abandon it.  The Tur does not contradict the Gemara as our sugya concerns sending items with children while the Tur relates to leaving property in unguarded locations.


Kidushei kesef with a coin used for children’s play: A shamash of a certain congregation tossed a coin to some children to play with.  A teenager came by, took the coin and used it to betroth a girl by means of what he thought was legitimate kidushei kesef.  The local dayanim appealed to Rabbi Yoel Sirkis of Krakow, author of the Bach, to verify if the kidushin were valid and he replied (Responsa, 97) that the above difference of opinions about deliberately lost items does not concern this instance.  Even Rambam, after all, who holds that neglecting an item should not be interpreted as abandoning it, would admit that throwing a coin to children for their amusement proves abandonment.  By contrast, in our sugya the father gave his child the jar for an important purpose, to bring a necessary item home, and did not perform an act of disregard or neglect.


Still, the Ketzos HaChohen (ibid) insists that giving a child something to play with does not prove its owner abandoned it.  The coin was also given for a purpose, to amuse the children, and who can say the shamash meant to abandon it?  Property becomes hefker only if its owner neglects it for no reason and no longer wants it even if it remains unharmed.  (According to HaGaon Rav I.Z. Meltzer zt”l, author of Even HaAzel, the children had already lost the coin and the Bach therefore ruled that the young man acquired it from hefker according to all opinions).


At any rate, as there is certainly no mitzvah to return an article given to a small child, we must define the relevant age range.  In his Nesivos HaMishpat (ibid), Rabbi Yaakov of Lissa asserts that the Gemara means an article given to a child up to the age of six or seven.  Modern halachic authorities contend that a child’s calendar age is not always relevant: children used to responsibility are expected to care for their parents’ property (Hashavas Aveidah Kehilchasah, p. 41) and were they to lose it, the mitzvah of hashavas aveidah applies. 


May we keep unused stamps sent for requested replies?  Many people send stamped self-addressed envelopes to halachic authorities with requests for rulings and the rabanim have pondered the question if they must answer each one or, if not, what to do with the unused stamps.  Are they to be defined as lost items?  In reply to such a question, the Maharsham remarked to HaGaon Rav Eliahu David Rabinovitch-Teomim that Rabbi Shlomo Kluger zt”l took care to answer each letter but that his practice was beyond ordinary halachic requirements (lifnim mishuras hadin).  Halachah only obligates recording who sent stamps so that, if demanded, they can be returned (Responsa Maharsham, II, 210).


The Chafetz Chayim zt”l also received a flood of letters with stamps and therefore published a notice in 5677 (1917) in HaModia, a newspaper in Poltava.  His failing eyesight, he announced, no longer enabled him to answer letters and any enclosed stamps whould be regarded as intentionally lost.  He apparently thus wanted to be exempt from the responsibility of caring for the stamps, warning the public that they would be considered hefker.





87b   Intentional loss


Must we save someone who willingly endangers his life?


To save a Jew’s life is both a positive and a negative mitzvah.  The negative mitzvah is explicit: “Do not stand on the blood of your friend” (Vayikra 19:16) i.e. do not ignore your fellow in fatal danger. The positive commandment is included in the mitzvah to return lost articles “And return it to him” (Devarim 22:2) which can be interpreted “Return him to himself.” A person in danger of his life is losing his body, as Rashi comments: “Return to him his body” (Sanhedrin 73a, s.v. Talmud lomar).


Does a person transgress a prohibition if he refrains from saving another who willfully endangers his life?  According to Minchas Chinuch (in Kometz HaMinchah, mitzvah 237), there is no prohibition involved: our sugya explains, after all, that someone finding an item left by its owner where it would probably be lost does not have to return it and the halachah was so ruled (Shulchan ‘Aruch, C.M. 261:4).  By extension, there should be no obligation to save a willful suicide.  (See Minchas Chinuch, ibid, as to why the negative mitzvah is also inapplicable).  In his commentary on Rav Saadyah Gaon’s Sefer HaMitzvos (‘Asin, 28, p. 172), HaGaon Rav Yerucham Perla describes such a person with the Talmudic adage that “anyone not intelligent enough to appreciate his own life does not deserve mercy” (Berachos 33a).


Our lives are not our property: Still, the Acharonim reject comparing the intentional loss of property to that of one’s life (Responsa Maharam Yafeh, 13; Keli Chemdah, Ki Tetzei 6:2; etc.; as also mentioned by Rishonim).  Rambam insists that a person’s life is not his private property but his Creator’s (Hilchos Rotzeach Ushemiras HaNefesh, 1:4), as stressed in Yechezkel 18:4: “Every soul belongs to Me” (see Radbaz on Hilchos Sanhedrin 18:7).  No one, then, can abandon his life, as it doesn’t belong to him and there is therefore no difference between willfully endangering one’s life and incidental or accidental fatal danger.  All souls belong to Hashem, who commands us to save them and halachah has been so ruled (see footnotes on Minchas Chinuch, Mechon Yerushalayim edition).








From the Editor





The Light of the Torah


In honor of the yortzeit of HaGaon Rav Shmuel Tzvi Kovalski zt”l, Rav and Rosh Kolel of the Sochatchover Beis Medrash, Bnei Berak, we offer a story from Rav S.M. Walloch’s Ana ‘Avda, a biography of the late Torah promulgator.  The anecdote was related by HaGaon Rav Nachum Ragoznitski, rosh yeshivah of Meoros HaTorah in Kiryat Telz-Stone.  


While Rav Kovalski was learning at the Ponivezh Yeshivah, a new boy arrived who was friendly with a group known to have strayed from the path of the Torah.  He apparently wanted to study in the Yeshivah without abandoning his wayward companions.  The mashgiach, HaRav Dessler zt”l, spoke with him at length but the boy failed to change his opinions and behavior or even keep them to himself.  Rav Dessler decided that the yeshivah would no longer forbear such conduct and informed the boy accordingly: “You can’t live in two opposing worlds.  You must choose between the yeshivah and your friends – light and darkness cannot coexist.”  When the boy still insisted on pursuing a double standard, the mashgiach ruled, “If so, you don’t belong here” and the young man resigned himself to the decision.  


The boy left Rav Dessler’s room in tears and, unable to go on, sat on the steps leading to the yeshivah, despondent, forlorn and rejected among the hundreds of students energetically marching to the dining-room.  Shmuel Tzvi Kovalski, then 16 years of age, passed by and noticed his obvious state of dejection.  “Let’s go talk to the Chazon Ish”, he suggested and was soon sitting with the boy, describing the situation to the Gadol HaDor.  The Chazon Ish spoke with the young man and eventually told Rav Kovalski to take him to Rav Gordon in Petach Tikvah to be examined and accepted at the Lomzha Yeshivah.  He knew quite well, though, that the boy would probably not pass the oral test and told Rav Kovalski to answer all the questions for him, also providing them with a personal letter of recommendation.


Rav Gordon greeted them with his customary radiance, read the letter and started to ask questions but before the candidate could respond, his companion rushed in time after time with a satisfactory answer.


 “Very nice!” smiled Rav Gordon, “You have proven you have a good head but you’re not the one asking to be accepted.  Let’s hear what your friend has to say.”  The rosh yeshivah asked another question but, true to the instructions of the Chazon Ish, Rav Kovalski still offered his own solution first.  The boy was finally accepted on the strength of the letter of recommendation but he continued meeting up with his old friends till his new yeshivah likewise refused to stand his behavior.  Within two weeks Rav Kovalski returned to Petach Tikvah, feeling somewhat responsible for the young man’s well-being, and discovered that the administration had already voiced their disapproval and sent warnings to his home.  “History might repeat itself”, he feared and begged the young man to come back to the Chazon Ish.


Bus services were not yet well developed and a good part of the way had to be covered by foot.  Arriving, Rav Kovalski told his friend to wait while he asked the gaon if he could see them.  He then updated the story to the Chazon Ish, described the boy’s threatening situation and asked the Gadol to try to convince him to desist from his behavior.  The Chazon Ish called the boy in, greeted him with a smile, asked him how he liked his new yeshivah, which tractate and sugya they were learning, what chidushim Rav Gordon delivered and what he had of his own to offer.  The gaon made warm and hearty conversation with him and encouraged him to come the next week, stressing his keenness to hear more of his chidushim.  Radiant with joy, the boy took leave to return to Lomzha but Rav Kovalski stayed on and, in his youthful curiosity, dared to ask the Chazon Ish, “I brought my friend for one purpose: for the rav to try to convince him to stop fraternizing with those irresponsible reprobates.  That’s why I cam in before and told the rav the whole story.  You then spoke with him at length but mentioned no word about the company he keeps!”


Rav Kovalski never forgot the reply of the Chazon Ish: “But he enjoys being with them”, he explained, “and you can never take a person’s source of enjoyment from him without providing a satisfactory substitute.  Of course, we have what to offer: a Torah of life, priceless, worth more than gold and sweeter than honey but he hasn’t really tasted it yet or become aware of its value.  I treated him warmly and invited him next week, knowing he’ll try to bring me a chidush or some deeper insight of his learning.  We’ll talk about it, he’ll get a taste for Torah and when he wakes up to its true understanding, the darkness will disappear by itself and all the false distractions will melt away….”  The Chazon Ish passed away two weeks later but the boy had already discovered the light and began to learn with an unquenchable thirst.  He since left his former friends and is now reckoned among the outstanding talmidei chachamim in Bnei Berak.


Rav Kovalski’s son, Rav Chayim Dovid, heads the Beis Midrash for Daf HaYomi lecturers and contends that the ramified activity of Meoros HaDaf HaYomi proves the above principle: the dissemination of light indeed eliminates darkness.  We clearly see the evidence in the Meoros representatives’ daily endeavors to establish new shi’urim throughout the country.  In fact the Daf HaYomi shi’ur has become an integral part of the daily schedule of almost anyone not wanting to miss at least an hour of Torah study each single day.  Even those invited to the conference of the Israeli Chamber of Advocates, held some weeks ago, were surprised that the program included a daily Daf HaYomi shi’ur organized by Meoros in response to requests from dozens of participants and hundreds eventually attended.  Beaming with satisfaction, Rav Kovalski reports that “many people who became acquainted during the conference with our activity have been drawn to the light of Torah.  As a result many more points of light have been kindled throughout the country in the form of Daf HaYomi sessions in Ra’ananah, Eilat, Petach Tikvah and other towns.  Just imagine how many meetings and phone calls would have been required for their establishment but attending a live shi’ur eliminated any need for further explanations.  Participants saw a new light with their own eyes and were attracted and captured by its charm.”


May Hashem grant that the Meoros project, now starting its fourth year, should continue to grow and spread the knowledge and observance of our Torah everywhere.


With the blessing of the Torah


The Editor
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81b   You ask me something unexplained by previous generations in order to shame me in the beis midrash?


Honor for a Magid Shi’ur


A learned guest of Rabbi Meir Simchah HaKohen of Dvinsk, author of Or Sameach, accompanied him to ma’ariv, joined the congregants in a shi’ur and suddenly raised a challenging question.  The magid shi’ur was speechless but the Or Sameach critically remarked, “Someone who can’t tell a shin from a sin shouldn’t ask such questions!”  The magid shi’ur calmly continued the session but the guest later asked the Or Sameach why he had embarrassed him in public, especially berating him for a lack of knowledge that was simply untrue.  The Or Sameach replied that the Gemara in Mo’ed Katan 5a tells of a pupil of Rabbi Yanai who questioned him every day except on Shabos of Pesach and Sukos, when masses would attend the beis midrash, to avoid embarrassing him if he had no ready answer.  People applied to him the verse “…he who sets (sam) his path, I’ll show salvation” (Tehillim 50:23).  Instead of sam, with a sin, they said, we may pronounce sham with a shin, meaning “he who calculates his behavior”, when to question and when to keep still.  “You, though”, admonished the Or Sameach, “embarrassed a magid shi’ur in public and apparently can’t tell a shin from a sin” (Rabeinu Meir Simchah).


82a   Because it looks like a lie.


A Foreign Tongue


HaGaon Eliahu Lopian zt”l, spiritual director of Yeshivah Kenesses Chizkiyahu in Rechasim, was repelled by the slightest false pretense or undesirable attribute.  As he intoned Hineni he’ani mima’as as chazzan on the High Holy Days, he would skip the words “Quaking and frightened by Him praised by Israel”.  “But I’m not afraid!” he would say, trembling, “So how can I tell a brazen lie?”  


“For You are G-d of truth and Your word is truth,” he would say.  The language spoken above is truth.  Liars are not understood there and speak to the air” (Lev Eliahu, I, p. 35).





An Exact Description


A person about to be hospitalized came to HaGaon Rav Yechezkel Abramsky zt”l, av beis din of London, for a letter of recommendation to a certain rabbi officiating near the medical center.  The gaon pondered, though, how to address the rabbi: “I don’t want to call him rav because that wouldn’t be true but on the other hand, if I don’t do so, he probably won’t respond.”  Finally, he decided to write in English and called him Rabbi, reflecting his official position but without defining his real qualifications.





Deceptive Appearances


An acquaintance of Rebbe Yechezkel of Shinyova zt”l, son Rebbe Chayim of Sanz zt”l, presented the rebbetzin with a copper candelabrum coated with silver but the Rebbe asked him, “Why did you bring us a silver candelabrum?  So we could show off?”  The chasid then answered that it was just coated with silver, being copper underneath.  “If so”, said the Rebbe, “it’s not only ostentatious.  It even tells a lie!” (Sipurei Chasidim ‘al HaTorah, p. 209).
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