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101a   If they face outwards, they get trampled.


Using or deriving benefit from a gravestone


We are forbidden to derive benefit from a structure erected to protect the interred, known as a kever binyan, and most halachic authorities hold that this prohibition stems from the Torah.  The prohibition caused a difference of opinions among the Rishonim and later poskim whether one may make use of a gravestone (matzeivah), defined as a stone slab placed over a grave.  The Rosh holds that a person may sit on a gravestone, as it does not serve to protect the deceased but merely to mark the grave and prevent people from stepping on it.  It is, then, a sort of sign and there is no reason to forbid using it (see the Rashba, who allows its use for another reason).  In his Or Zaru’a, Rabbi Yitzchak of Vienna forbids sitting on it (see Remo, Y.D. 364:1).  In his commentary on our sugya (s.v. ha kamisdashei), Rashbam asserts that one may occasionally step on a cave in which graves are dug.  The Taz (Y.D., ibid) cites this ruling and seeks to prove that, according to Rashbam, one may derive benefit from gravestones for if not, he would have forbidden even occasionally stepping on a grave.  Still, many poskim were hard put to reconcile the Taz.  After all, one may always derive benefit from caves of graves: a cave is part of the natural earth (karka’ ‘olam) whereas a kever binyan is a man-made structure dedicated to protect, indicate or enhance a grave.


Two reasons for prohibiting the use of a gravestone: Many halachic authorities quote HaGaon Rav Eliahu ben Shemuel of Lublin, author of Responsa Yad Eliahu (§94), who prohibits the use of a gravestone for two reasons: (a) We are forbidden to derive benefit therefrom, and (b) to avoid dishonoring the deceased.  The two reasons, though, are not synonymous and both are needed to maintain the prohibition in different situations.  If, for instance, a person wants to get somewhere and a gravestone lies in his way such that he steps on it, we could not forbid his action as deriving benefit from the gravestone as he would surely prefer that it not be there at all.  He must be prevented from stepping on it, however, to avoid dishonoring the deceased.  Nonetheless, he may step on a gravestone for the purpose of a mitzvah, as the mitzvah overrules the honor of the deceased, as explained in Berachos 19b.  Sitting on a gravestone, however, can never be permitted since the prohibition to derive benefit from gravestones stems from the Torah and cannot be ignored even for the sake of another mitzvah (see Pischei Teshuvah, ibid, S.K. 2; ‘Aroch HaShulchan, ibid, 11; Gesher HaChayim 27:3, S.K. 8).





106b   One of them won the lottery.


A silver goblet raffled a few times on Purim


Our sugya explains that the heirs to a commonly inherited estate may divide it by lots and, according to Rav Ashi, the halachic validity of the lottery is based on the heirs’ consensus to divide the estate by that means.  With Hashem’s help, we shall expand on this matter two weeks hence and explore the questions as to if Rav Ashi’s opinion became halachically accepted and if an heir actually acquires property just by the lottery.  Meanwhile, we bring you a story about a Purim raffle held somewhere in Germany about 325 years ago, next-door to HaGaon Rav Yair Bachrach, author of Responsa Chavos Yair.


A dozen exuberant friends and relatives were having their Purim banquet at the same table.  Somewhat inebriated, they decided to raffle an expensive silver goblet with each paying a participation fee.  Each of their names was written on a separate slip and put in a box while another box held 12 more slips – 11 blank and one announcing mazal tov!  The word was given and a child was picked to take out a slip with a name from the first box and another slip from the second.  On the first try, the slip from the second box was blank but already on the second try, the slip from the second box said mazal tov and the happy winner was handed his prize.  Some people, though, wondered how anyone could win so soon and decided to examine all the slips.  They then found another mazal tov slip in the second box and an argument soon erupted. The winner claimed that his luck caused him to win and had there been merely one such slip, he would also have won while the other participants insisted that the whole raffle was invalid as the original conditions of 11 blank slips and one mazal tov had not been met.  All the participants went to Rav Bachrach’s home and the gaon instructed them to conduct the raffle anew.  


This time, someone else won but the situation was just as confusing.  One of the participants examined all the slips in the box of names and discovered one missing.  They all wanted to invalidate the raffle but the winner asserted that as there had been just 11 names in the box, each of the 11 had had a greater chance to win so what are they complaining about?  “The only one I should confront”, he retorted, “is the twelfth, whose name was missing, and I’m willing to compromise and give him a third of the goblet’s worth.”  The group again came to Rav Bachrach who ruled that even if the twelfth person would agree to the compromise, the others could invalidate the raffle (Responsa, 61).  He found a source for his decision in our sugya: Two brothers divided three fields of equal size by drawing lots.  Reuven got field A and Shimon field B and they then divided field C equally between them.  They then discovered another brother, Levi, whom they had never known and the three drew lots anew for the entire estate while Levi won field C!  In Tosfos’ opinion (s.v. Ushmuel), Rav and Shmuel disagreed if a new lottery should be conducted or if Reuven and Shimon could keep their originally won fields and just give field C to Levi without drawing lots.  The halachah was ruled according to Rav invalidating the first lottery entirely and we thus deduce that a lottery or raffle somehow excluding a participant who should have been included is invalid.


Basic conditions for the results of a raffle to be binding: According to the Chavos Yair, the reason for the above halachah is that the results of a lottery must be determined strictly by Hashem without human machinations or errors.  Divine providence works its effect only when a lottery or raffle is conducted properly.  If, then, even 13 slips had been put in the name box, with someone’s name appearing twice, and even had that person not won despite his greater chances, the other participants could invalidate the raffle as a raffle not conducted according to the rules has no validity.  


This novel opinion, that even someone whose name was recorded twice could invalidate a raffle, was supported in a wonderfully simple explanation by HaGaon Maharil (Reb Yehoshua’ Leib) Diskin zt”l in his commentary on the Torah (Miketz).  The twice-inscribed person could claim that he paid to participate in the raffle, assuming he had a chance to win.  Had he won, though, the other participants could invalidate the proceedings, being that his name was recorded twice and thus giving him a greater chance to win.  This very possibility, then, invalidates his participation retroactively since he had no chance of winning.  Moreover, he could further claim that Divine providence wants him to win but his name did not appear for even had he won, the others would invalidate his winning anyway; he is therefore allowed to invalidate the whole procedure.





107b While you were eating dates in Babylonia, we already explained the mishnah from its latter section.


Occasional harsh statements by our sages


Rabbi Yochanan upbraided his pupil Rabbi Chiya bar Aba about a question on our mishnah, telling him “While you were eating dates in Babylonia, we already explained it from its latter section.”  In other words, as Rashbam comments (s.v. Ad’achalt), while you were having a good time eating dates in Babylonia and neglecting your learning, we in Eretz Israel explained the mishnah so sufficiently as to remove all questions.


We sometimes find Amoraim expressing themselves in such teasing or provocative statements and we should try to understand how they could behave so, considering they also insisted that “the words of the wise are heard in a still voice” and that “your fellow’s honor should be as dear to you as your own”.  The Chavos Yair devotes a very long discussion to the topic (Responsa, 152), in which he details the explanation of each such statement in the Talmud, and his dissertation is most important owing to its scope.  In the preface to his major work, the Chafetz Chayim zt”l, details all the prohibitions included in slander, idle talk and verbal deceit and then addresses the subject of our sages’ provocative statements: “I have also heeded this topic and have therefore copied the explanation by the Chavos Yair at the end of my book.”  Actually, the Chafetz Chayim abridged the explanation but, at any rate, those lacking the Responsa Chavos Yair may avail themselves of the Chafetz Chayim’s version, being that his work is so popular.  


The Chavos Yair first explains that the Torah scholars from Babylonia were not called chovelim (“despoilers”) just because they would frequently dance, shout or clap their hands and provoke one another.  After offering a long elucidation, he explains each sharp Talmudic statement one by one, including our complaint about eating too many dates.  In his commentary on the end of the first chapter of tractate ‘Orlah, Rabeinu Ovadyah Bartenuro clarifies that the term used in our sugya, kafnayasa, refers to unripe dates.  Babylonia was famous for its dates and, in fact, the Gemara in Pesachim 88a declares that Hashem exiled the Jews to that region to enable them to eat an abundance of dates and freely learn Torah.  Rabbi Yochanan implied, then, that just like no-one in Bavel eats unripe dates, Rabbi Chiya bar Aba should not eat his dates while still unripe i.e. he should not ask questions about the first part of the mishnah till he learns the latter part and, seeing the whole picture, his questions would be solved.  (A member of our beis midrash remarked that the definition of kafnayasa as unripe dates matches the text received by Rabeinu Chananel: pagta – “immature fruit”).


Raavad also expressed some sharp statements against Rambam’s opinions.  A member of our beis midrash heard an explanation quoted by HaGaon Rav Y. Michel Feinstein in the name of HaGaon Rav Chayim of Brisk zt”l, that Raavad expressed himself in such a fashion when he thought that Rambam’s decisions were baseless.  On the other hand, he very often refrains from such expressions, though disagreeing with Rambam.  When, for example, he objects to Rambam’s approach to the topic of lotteries (to be treated at length in another two weeks), he writes that “his statements have not been clarified” (Hilchos Shecheinim, 2:11).  We see, then, that the sharpness of Raavad’s reactions simply reflects the degree of his objection to each individual ruling and that he never meant to ridicule other halachic authorities.





108a   Some inherit and bequeath.


How do we observe the mitzvah to bequeath property?


With Hashem’s help, on Shabos we start Chapter 8, which addresses the ramified mitzvah of inheritance.  The Rishonim count this issue as a positive commandment, such as in Rambam’s Sefer HaMitzvos (mitzvas ‘aseh 248), but many had difficulty in trying to define who is commanded to fulfil this mitzvah.  Heirs, after all, inherit what they halachically deserve automatically, without effort and even against their will.  On the other hand, must a person take care to leave assets to some potential heir?  According to Sefer HaChinuch, Rambam believes that the commandment is incumbent on a beis din: in other words, they observe the mitzvah by judging inheritance cases according to halachah.  Minchas Chinuch, however, refers to Rambam’s statement in his Sefer HaMitzvos (mitzvas ‘aseh 96), that not every positive commandment enjoins us to perform a certain action.  The halachic situation, for instance, where the deceased’s estate passes to his heirs, is one of the 613 mitzvos, though not demanding any specific act (see Minchas Chinuch, mitzvah 364).  Another example would be the commandment of tumah – ritual impurity – which simply determines that someone becomes impure in certain conditions and remains pure in others.  The 248 positive commandments, then, are not necessarily acts but may constitute beliefs, statutes or matters of halachic information with practical implications but without demanding specific acts - though most of them, of course, enjoin some activity (see Sefer HaChinuch, Pinchas, mitzvah 400, re his opinion that a bequeather is also charged with a positive commandment).





108a   Some inherit


How do heirs assume ownership of their inheritance?


The process of an heir’s acquisition of an estate from the deceased has no parallel in the realm of halachos relevant to the acquisition of property.  The Acharonim explain that an inheritance involves no usual property-related kinyan as customary in other transfers of assets.  When a father passes away, rather, his son takes his place and therefore assumes ownership of all the deceased’s assets.  In other words, property usually moves or is taken into another’s ownership whereas in the instance of inheritance, the former owner departs and another takes his place while the property stays put (see Chidushei HaGaon Rav Naftali Trop, Bava Basra 126b; Nesivos HaMishpat 276, S.K. 4; Responsa Machaneh Chayim, II, C.M. 41).  The method of this transfer of ownership has far-reaching implications as to the types of assets included in an inheritance.  A person, for example, cannot acquire an item stolen from its owner and not on his, or the original owner’s, premises.  A son, though, inherits all his father’s property, even if stolen, as he simply assumes his father’s place: just as his father would still own assets stolen from him, the same applies to the son.


Distributing funds earmarked for charity included in an estate: One of the more frequent implications of the above halachah is expressed if the deceased set aside funds for the poor.  An heir finds, for instance, that, aside from not having been distributed, the money had never been designated for any particular person or group.  While the father was alive, only he, of course, had the right to choose to whom to give the funds (Remo, Y.D. 257:10).  Do his heirs, however, inherit that right as well or should the money be distributed in some other fashion?  Indeed, the topic is far from simple: After all, even the father could not sell or grant the right, known as tovas hanaah, to another as it “lacks substance” and cannot be transferred.  Rav Hai Gaon defines the matter by comparing an article acquired or transferred to the owner’s body: just as our bodies have material substance, we can acquire property or transfer its ownership only if that property has physical dimensions (Sefer HaMikach, Sha’ar 2).  The right, then, to choose to whom to distribute charitable funds cannot be transferred or sold.  In the light of the above, though, that a son takes his father’s place, does he also inherit this apparently untransferrable right?  


The Shach (C.M. 276, S.K. 5) and Nesivos HaMishpat (ibid, S.K. 4) hold that, based on this principal, a son also inherits the right of tovas hanaah.  As far Rav Hai Gaon’s rule, they contend that the maxim refers to all property matters except inheritance since, as explained above, inheritance is an automatic change of ownership, not bound by the rules of other methods of acquisition.  Still, Ketzos HaChoshen (ibid) maintains that tovas hanaah can’t be inherited as it is not, in itself, a property-related right in the usual sense.  In his opinion, then, the son must give the funds to the first poor person he meets or who approaches him, or leave them where the poor can divide them among themselves (see ibid; Taba’as HaChoshen, ibid; and Beiur HaGera, S.K. 23, who holds that tovas hanaah is a weak property-related right that cannot be inherited).





108a   And a wife inherits from her husband…


Are bank accounts always divided among all the heirs?


A fascinating question was referred to HaGaon Rav Chayim Ozer Grodzhinski zt”l, the chief rabbi of Vilna.  A local Jew passed away, leaving a huge sum in a bank account.  According to halachah, his widow is entitled to the amount stipulated in her kesubah while the other heirs divide the rest of the estate. The bank, in conformity with local laws, regarded the widow as the sole heir and bestowed her with the entire sum in the account whereas the other heirs were denied access thereto.  Being conscientious in her observance of mitzvos, she turned to Rav Shlomo Heiman, later famous as Rosh Yeshivah of Torah VaDaas in Brooklyn, and asked if the halachah obligated her to transfer the huge sum to the other heirs.  This is apparently the halachic decision we would have reached.  


Now, most people are accustomed to consider their bank accounts as “deposits”.  They, and the bankers, say they “deposit” money in the bank and we are all familiar with “linked deposits”, CDs (certificates of deposit) and the like.  Still, these so frequently used terms are basically wrong.  A deposit – pikadon – as used in the Talmudic and halachic literature, is anything given to another to be kept or watched or used without exchanging it for an identical item or harming it.  The money you give a bank clerk, then, is not a deposit as it, itself, will not be returned, but rather a loan.  Funds put in a bank are not watched there but their value is accredited to your account.  In our case, then, the deceased lent the bank money and, according to halachah, the latter must repay it to his heirs.  The bank, however, accredited the widow with the whole amount.  Has she received the deceased’s money?  No! It belongs to the bank and was mistakenly accredited to her, such that she has no obligation towards the other heirs. (She is not even considered as having caused them a loss [gerama], as the laws of the country forbade their access to the funds).  Rav Heiman sent this wonderfully simple decision to Rav Grodzhinski, who remarked that the issue had long been obvious to him (Chidushei Rabbi Shlomo, Kesavim Uteshuvos, 8). 








From the Editor





The Light of the Torah


This week we received a stirring letter with an engrossing story involving the Daf HaYomi and the tremendous blessing befalling those diligently participating in the program.  The correspondent, Rav Avner Panush of Ashdod, emphasizes that he was deeply moved when hearing the tale from HaGaon Rav Reuven Karelinstein in the course of a public address and thought to share the experience with our readers.


A couple from Givatayim was invited by some newly observant friends to join them in a weekend seminar sponsored by an organization for disseminating the Torah to all circles of Jewish society.  The wife was profoundly impressed by the lectures and discussions and began to adopt a traditional Jewish lifestyle while her kind-hearted husband aided her as far as he could, though without changing his ways or basic approach to life.  The summer passed and so the winter.  Their kitchen was koshered by an energetic team of volunteers and their home started to assume an authentic atmosphere with Shabos candles, kiddush – performed by the wife, and other savors and qualities characteristic of Jewish families.  The husband consented to hear kiddush and continued to help in more ways but still refused to take any step or even listen to anything in the direction of a commitment to genuine Judaism.  Nearly two years ago, during Chol HaMo’ed Sukos, his wife said she wanted to visit a certain religious family that had greatly helped her to adapt to her new way and her husband, always cooperative, acceded to go along.


The couple was enjoying the visit in the sukkah when their host suddenly examined his watch and, apologizing, explained that he had to attend his daily Daf HaYomi lesson.  Like many other participants, he refused to forego his shi’ur even on a holiday – be it Purim, Yom Kipur or the evening following Tish’ah B’Av.  “If you’d like to join me”, he said, “I’d be delighted.  Come hear an interesting session!”  


The guest immediately agreed: cultured and educated, he regarded a lesson in the Babylonian Talmud as an interesting intellectual challenge that could broaden his horizons and introduce him to another perspective on Jewish spiritual life in general and the major preoccupation of the Orthodox in particular.  And so they went to the shi’ur, sitting next each other while the guest harkened quietly, concentrating on the lecturer’s every word.  “It was charming”, he remarked on their way back to the sukkah.  The next afternoon the Daf HaYomi group again met at the same synagogue and the regulars had already arrived when, to the previous day’s host’s surprise, the door opened wide and the guest from Givatayim swiftly approached, assumed his place and joined in with rapt attention.         


Our friend from Givatayim is now observant and relates to every mitzvah, easy or hard, with equal sincerity and dedication.  “I just want to tell you”, he habitually asserts, “that you, the Daf HaYomi learners, simply saved me – by the merit of your diligence, without which my host would not have persuaded me to come along, and by the merit of the Gemara lesson I then heard and ‘the light of the Torah turned me onto the right path’.”  


This highly instructive story certainly needs no expansion.  Still, we have only to remember the Meiri’s promise, relating to the heartening message in Kiddushin 30b: “Anyone who diligently learns the ways of the Torah, even if having a past of transgressions…the Torah protects him for his Torah will certainly guide him to repent!”  We thank Rav Panush for bringing this wonderful anecdote to our readers’ attention and take this opportunity to remind you that we ar e always glad to receive stories with messages of instruction or encouragement.  Kindly address the Editor, POB 471, Benei Berak 55102, or fax 3-5706793.





With the blessing of the Torah


The Editor
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L’iluy nishmas R. Moshe Yitzchak Zisser z”l  Son of R. Aharon Shraga z”l


Who had the great merit of being one of the founders 


of the Sochatchov Beis Midrash in Benei Berak


(20 Tamus 5757)  dedicated by his Family














L’iluy nishmas


R. Shlomo Zevulun Ben David z”l


Son of R. Yaakov Tzvi & Batsheva z”l (22 Tamuz 5756)


dedicated by his family in Jerusalem








L’iluy nishmas


Dubrash Videvski z”l


Daughter of R. Avraham Wasserzug z”l(23 Tamuz 5760)


dedicated by her Family
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L’ilui nishmas


R. Reuven Gombo z’l,


 son of Tzvi z’l


And his wife, Freidel Gitel,


 daughter of Shmuel z’l.
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98a   Someone who is arrogant is not accepted even by his own family


A Donkey’s Pride


The Ben Ish Chai offered the following parable to describe the imaginings of the conceited:


The owner of a donkey burdened it with a load of roses, lilies and all sorts of fragrant flowers.  Proceeding along the street, people gathered round to smell and delight in the blooms and, on returning to his stall, the donkey told the other animals, “Everyone wants to be near me!”  The next day his owner put a load of stinking trash on the donkey’s back and, passing through the market, everyone retreated in disgust.  The donkey then came to his stall and bragged, “Today I looked so strong that everyone was afraid of me!”  In the same way, the honor bestowed on the rich and powerful is granted them only by merit of their financial success and professional positions whereas they themselves continue to be comparable to the simple donkey (Mashal Venimshal, parable 60).





98a   Anyone who shows off…


Pride with the Last Breath


The holy gaon Rebbe Zev of Strikov zt”l once tended to an old Kotzker chasid in his last moments and, leaning over, asked him gently, “Do you, even now, still have a yetzer hara?”


 “Oh yes”, replied the shrewd chasid with his last strength, “My yetzer is trying to get me to say Shema’ Yisrael with such ostentatious concentration and religiosity that everyone will praise me after my demise and say that my soul departed in purity and dedication just as I pronounced echad!”  (Otzar Chayim, Parashas Noach)





102b   I sell you a beis kur (5,000 square cubits) of earth.


What Does Selling a Beis Kur Have to Do with Shabos Chanukah?


An ancient, anonymous song for Shabos Chanukah, Ichlu Mashmanim, appears in sidurim and is chanted in some communities.  The whole composition sings the praises of food, meals, meat dishes, wine and miscellaneous culinary delights to be consumed on that Shabos and the line ending each stanza goes: “A beis kur sell or lease; rent a beis kur for Shabos Chanukah!”  In his Responsa (137), Mahari of Bruna, a pupil of the Terumas HaDeshen, remarks that no Torah scholar could have written the song as a Chanukah meal is not defined as a se’udas mitzvah.  Others even stress that only foolhardy people could have composed it, as evident from its contents (Orchos Chayim, 670:8).  On the other hand, some rebbes, such as Rebbe Pinchas of Koritz zt”l, sang it on Shabos Chanukah and a few scholars attribute it to Rabbi Avraham Ibn Ezra as the initial letters of its lines form Avraham.  Those favoring the song were somehow able to lend its contents a spiritual connotation and some surmise that beis kur is used as a pun: In Old French a yard for raising and fattening poultry was called a bas court (“low courtyard” – the final s was then, as in certain dialects today, pronounced).  The message, then, is “Sell your beis kur” – your field – and rent a bas court for Shabos Chanukah.





106b   Also here, by lots


The Winner of the Lottery Gets the ‘Aliyah


In a certain congregation in Eretz Israel, the members decided that, for the sake of good order, the Shabos when a Bar Mitzvah boy would be called to maftir should be determined a year in advance.  One day, a congregant came to the gabai and informed him that his son would be bar mitzvah and receive maftir the coming Shabos.  He already sent invitations, he asserted, and the desired aliyah laTorah was even mentioned therein.  The gabai protested that that Shabos was reserved for another bar mitzvah boy whose father obeyed the regulations and had advised the congregation a year ago.  The question was referred to HaGaon Y.S. Elyashiv, who ruled that the son had no reason to suffer because of his father’s negligence and that the boys should draw lots for their ‘aliyah (Tuvecha Yabi’u, II, p. 68).


107b   Rav Ashi said, “We don’t know Acheirim’s reason, will we rule the halachah like them?”


Don’t Rely on a Promised Solution


HaGaon Rav Eliezer M. Shach zt”l told his pupils that he was once learning Chidushei Rabeinu Chayim HaLevi and was hard put to reconcile the author’s interpretation of a certain passage in Rambam’s work with a certain Gemara.  He proceeded to the author’s son, the Brisker Rav zt”l, who, after examining the Gemara, stated that he had no solution.  “Still”, he emphasized, “I remember that when my father was writing that interpretation, that very Gemara was open before him, such that I’m sure he knew the solution.”


 “Nonetheless”, concluded Rav Shach, “the question is a hard one and I’ve no solution, so I interpret Rambam otherwise!”





108a   Some inherit…


A Niece Is a Granddaughter?


Learners of the Daf HaYomi with Rashbam’s commentary surely wondered about his habit to call a niece a granddaughter (neched - s.v. Velo manchilin), as also evidenced later (114b, s.v. HaIshah).  HaGaon Rav Shemuel Shtrashun and other commentators tried to find a solution with no success while Mahari Ya’betz attempts to correct the text.  A certain rabbinical scholar told us that we have no need for any correction: The Rishonim in France sometimes called nephews grandchildren, such as in the Rosh’s responsa addressed to “my grandson” but signed “your uncle” (see, for instance, Kelal 12:3, 98:1, etc.).  Apparently, the same word was used for nephew and grandson or niece and granddaughter in the Romance languages of that era.





108a   We do not start with a punishment.


A Lesson in Composition


Rambam begins his Laws of Divorce with the statement: “A wife is never divorced except with a written document called a get”.  Radbaz comments that Rambam chose that mode of expression, as opposed to saying “A wife is divorced with a written document…” since our sugya explains that we should never open a topic with punitive connotation.  We should not want a wife to get divorced and Rambam therefore wrote that she “never” gets divorced except in certain conditions” (Responsa Radbaz [manuscript], 1).
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