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2a  Two are holding a talis


Our mishnah explains that if two persons are holding the edges of a talis and each claims that he found it first, each should swear that he does not own less than half of it and the talis should then be divided equally between them.  Still, the decision to divide disputed property is not uniform and the Gemara and Poskim mention six categories of such claims:


If someone claims ownership of an article held by another, his claim is ignored as “one who claims something in the custody of his fellow must produce evidence”.  As long as the claimant fails to produce clear proof of his argument, the article stays in the possession of the person holding it (Bava Kamma 46b).


If two people dispute the ownership of an article deposited for safekeeping by a third party and neither can prove his claim, the article remains where it is till Eliyahu comes, as mentioned in our sugya.


When an article is not in either of the claimants’ custody nor in the custody of anyone else,  we apply the principle of “the stronger wins”.  That is, he who succeeds in seizing possession of the article has the upper hand (Tosfos, s.v. Veyachaloku; see Tosfos, Bava Basra 34b, s.v. Hahu).


If a beis din is sure that one of the claimants is lying, and the article is  not  held by either of them and if it is clear that neither claimant can ever produce more evidence, the judges may give the article to the claimant who seems honest (Kesubos 94a; Rambam, Hilchos Zechiah 5:6).


When the discussion over ownership is not because of their claims, rather the episode itself raises a doubt in the mind of any objective onlooker, this is called drara demamona.  For example, if someone sold a cow that gave birth and we cannot know if the calf was born before or after the sale, Sumchus and the chachomim have different opinions in our sugya.


In cases such as our mishnah, where two are holding an article and each claims full ownership, they swear the above oath and divide the property.


Not all decisions to divide property are alike: Tosfos explain that the division of the talis is not a compromise but a judicial decision.  The case presented before the dayanim allows no other solution as one of the rules of possession is that property belongs to the one holding it till proven otherwise.  Consequently, if two hold an article, the simple halachah is that it belongs to both and should be divided.


On the other hand, division of property is sometimes decided as a compromise, such as if a beis din is presented with a case disputed by the Poskim.  The beis din lacks the authority to rule in either side’s favor and crafts a compromise to divide the property (Remo, C.M. 139:1).


An implication of the difference between the division of property as a compromise or as a clear-cut decision may be seen if one of the claimants grabs the article from the other before the verdict.  If the verdict to divide the property stems from the halachah that an article held by two belongs to both of them, the claimant’s sudden act is regarded as thievery (below, 6a).  If, however, the verdict is meant as a compromise, we cannot take the article from the one who grabs it without clear proof as there is no halachic decision regarding its ownership (Shach, ibid, S.K. 6).





5b  But it is written: “Do not put an obstacle before the blind”.


Selling utensils that have not been immersed in a mikveh


Our sugya explains that there is reason to forbid people  to give their herds into the care of shepherds as the latter are suspected of letting them graze in others’ fields. Those who give them herds transgress the prohibition of lifnei ‘iver – putting  “an obstacle before the blind” (Vayikra 19:14) – i.e., causing another to sin.  However, as a person does not normally  commit a sin unless he benefits therefrom, people may give them herds since shepherds would not let anothers’ herds graze in others’ fields.  Accordingly, we are apparently forbidden to give a herd to a shepherd caring for his own sheep as we may reasonably assume that he will join the herds together and lead them to graze in others’ fields.  Ritva, though, remarks that one who acts so does not transgress the prohibition of lifnei ‘iver as the shepherd trespasses others’ fields anyway.


The major sugya about lifnei ‘iver appears further on daf 75b and, G-d willing, we shall expand on its parameters.  We may, however, wonder at Ritva’s opinion as every stalk of vegetation eaten by the herd in another’s field is another act of thievery.  Why, then, may we give the shepherd more animals to commit more sins?


Rabbi Shlomo Zalman Auerbach ztz”l (Responsa Minchas Shlomo, I, 35) explains that our sugya does not mean that one who gives his herd to a shepherd transgresses the prohibition of lifnei ‘iver as defined in the Torah.  The act forbidden by the Torah is to cause someone to sin with something forbidden in itself, such as giving pork to a Jew who wants to eat it.  We may, however, sell a pot to a Jew though he may use it to cook on the Sabbath, as the pot itself is not forbidden and we may also, therefore, give herds to shepherds, though they may lead them into others’ fields.  The Gemara and Ritva mean that we should not cause another Jew to become a shepherd – i.e., someone assumed to be a thief.  


Rav Auerbach also cites an interesting question posed by Rav Tzvi Cohen, author of Tevilas Kelim and other works: If someone sells a utensil that has not been immersed in a mikveh to a non-observant Jew, does he transgress the prohibition of lifnei ‘iver?  The answer depends on the halachic definition of the utensil.  If the prohibition to use it stems from its owner’s obligation to immerse it, and not from its essential nature, we may (basing ourselves on additional reasons) allow its sale.  If, though, the utensil is defined as essentially forbidden due to the obligation to immerse it, we may not sell or give it as a present to a non-observant Jew.  Rav Auerbach decided that the question needs further study.





5a The verse is needed for a case where he dug


May a damager demand to repair the damage by himself?


A person who admits partial guilt must swear that he does not owe any more than he admits.  Our sugya explains that this oath is made only by someone sued in a property case not involving land.  Hence, someone sued for digging holes in another’s field who admits having done some of the damage does not make such an oath as such a claim is considered as regarding land.  


Why is a claim for damage due to excavation defined as a land claim?  The damaged party, after all, is not claiming land but monetary reparation.  We must, perforce, say that a damager’s basic obligation is to repair the damaged property.  Consequently, though he is sued for remuneration for damage to another’s field, he is essentially required to restore the land to its former condition and the claim is regarded as involving land.


The nature of reparations: Still, the Rishonim disagree as to whether a damager’s basic obligation is to repair, if possible, the affected property or just monetarily compensate the damaged party.  Raavad (Hilchos To’en veNit’an, 5:2) holds the former opinion.  We cannot, however, force a damager (mazik) to repair the property by himself and he is therefore allowed to compensate the damaged party with the amount needed to repair it.  Rambam (ibid) maintains that a mazik has no obligation  to repair the property, only to compensate the damaged party for his loss.  (At any rate, even according to Rambam, any claim involving land is regarded as a land claim as “the value of land is like land”; all the aforesaid is according to Magid Mishnah, ibid, and Nimukei Yosef and Ritva on our sugya; Shach [C.M. 95:18] holds that Rambam and Raavad agreed; see his opinion as to the halachah and see Chazon Ish, Bava Kamma 6, S.K.3).


The above disagreement has serious halachic implications.  For example, (a) if the property has depreciated, must the mazik pay its value at the time of the damage or its current value?  According to Raavad, he must restore the property to its former condition and therefore has only to pay its present value.  According to Rambam, he must (immediately) compensate the damaged party for his loss and bears the debt till reimbursement.  He must therefore pay the value of the property at the time of the damage.  (b) If the mazik wants to repair the damage by himself, Raavad  maintains that he may do so as that is his prime obligation.  In Rambam’s opinion, he only owes money and may not force the damaged party to allow him to repair the damage.





5b But he transgresses the prohibition of lo tachmod


Demanding money from in-laws beyond former agreements


Our sugya is one of the few in the Talmud Bavli or Yerushalmi that discusses the prohibition to covet (Shemos 20:14) and the disagreement of the Rishonim as to its parameters is based thereon.  Before entering the details, we must emphasize that if someone covets another’s property and schemes to get it, he transgresses the prohibition of “You should not desire” – lo tisaveh (Devarim 5:18).  As long as he refrains from acquiring it, however, he does not transgress the prohibition to covet (Rambam, Hlchos Gezeilah 1:9-10).


Parameters of “You should not covet”: According to our sugya, people commonly think that if someone steals property, he commits both the sins of thievery and coveting.  They believe, though, that if he leaves money to pay for the value of the property in the house he robbed, he is not regarded as having coveted.  Does the Gemara mean to say that the common opinion is true or false?  The Rishonim express three major opinions:


Tosfos (Sanhedrin 25b, s.v. Me’ikara) indeed hold that coveting only applies to a thief who failed to pay for property that he stole.


Raavad (ibid) maintains that a thief who leaves payment for the property  he robbed is also guilty of coveting as the property was taken without permission.  One, however, who persuades and presses the owner of an article until he agrees to sell it,   is not regarded as having coveted.


Rambam (ibid) takes the strictest view, which forbids pressuring another to sell him something even if the owner eventually agrees wholeheartedly (see Sefer Yereim, chapter 115; Sefer HaChinuch, mitzvah 38, etc.).  Shulchan ‘Aruch (C.M.92:4) also determines that “anyone who covets…another’s things…and sent friends to persuade  or beseech him till he bought it, is guilty of coveting”.


What is considered annoyance?  Nonetheless,  even Rambam would agree that one may ask another person if he is willing to sell  a certain article.  We just have to define the difference between asking and pleading in order to prevent the applicant from transgressing the prohibition of coveting.  Betzel HaChochmah (Responsa, III, 43) says that one may ask three times; a fourth time is defined as coveting.


Coveting property for the sake of a mitzvah: A Torah scholar wanted to study a book that belonged to another and beseeched him to sell it till he agreed.  It would appear that he sinned and coveted the book but Rabbi Yosef Chaim zt”l (Rav Berochos, 92) inclines to exempt him as he coveted it for the sake of a mitzvah and not for selfish needs.  Others, though, forbid such behavior for any purpose (Betzel HaChochmah, ibid; etc.)


How to avoid the prohibition to covet: One who wants to acquire something identical to that in another’s possession is not regarded as coveting as he does not covet another’s actual property.  Nonetheless, those who strive for piety should utterly avoid jealousy (Derech Pikudecha, mitzvah 38).  How can we reach such a level of control over our emotions?  The question is ancient and even Ibn Ezra (Shemos 30:14) remarked that “many wonder about this mitzvah: how could someone not covet a thing he likes?” and explained that its observation depends on our faith and trust in HaShem: If we know and constantly remember that He ordains everything, how could we covet property which HaShem gave to another?


Agreements between in-laws: It is interesting to cite the Chaftez Chayim (Shemiras HaLashon, II, 84) who warns that this prohibition is commonly transgressed by in-laws who sign obligations (tena’im) involving the wedding and later press the other side to add to the amount.  Likewise, a chasan who stubbornly imposes on his father-in-law to give him property or money not previously agreed upon transgresses this prohibition.  Remo (E.H. 2:!) stresses that a chasan “should not argue concerning his bride’s property and he who does so will not have a successful marriage…Rather, he should accept anything his in-laws give him gladly and then he will succeed.”  The Chazon Ish (Kovetz Igrot I, 167) wrote in a letter that Remo’s promise is more reliable than any effort to procure finances.


7b Two are holding a talis…But if they divide it, they depreciate its value!


Dividing property and dissolving partnerships


Reuven and Shimon, joint owners of a house, came to the Terumas HaDeshen (Responsa, I, 336).  Reuven wanted to dissolve the partnership and divide the house by means of an interior wall.  Shimon agreed to end the partnership but opposed any physical division of the house.  They could more easily find a buyer for a big house, he claimed, and then share the proceeds.  Dividing the house would leave each of them with a smaller unit worth much less than half of the value of the original house and, moreover, less people are willing to buy or rent a small house.  


The partners’ claims are contradictory but apparently justified.  Shimon is right in opposing a division of the property that may cause him a loss.  On the other hand, Reuven is right in demanding the interior division as he is entitled to a physical half of his  property.  The Terumas HaDeshen was asked to decide  when we should act according to Reuven’s claim and when according to Shimon’s.  He was aided by our sugya, which explains that when two people claim an animal, they should divide it.  A kosher animal should be slaughtered and its meat divided between them.  A non-kosher animal should not be killed as its meat cannot be eaten by Jews and is worth much less than half of the animal when alive.  Rather, it should be sold and its proceeds shared by the claimants.


A kosher animal, though, is also worth less when slaughtered but, according to our sugya, either claimant may insist on having it killed and divided.  We thus see that if there is no great loss from the division of property, Reuven has a right to demand its physical division.  If, though, the loss is great, Shimon has a right to object.  As to the minimal loss that prevents physical division, Terumas HaDeshen and Remo (C.M. 171:5) rule that if such a division would depreciate the property’s value by more than 20%, either partner may protest.


The difference between inheritance and other partnerships: Does the above consideration also apply to children who inherited a big house?  Can an heir  demand physical division of an estate if the act would reduce its value by more than 20%?  Chatam Sofer (Responsa, C.M. 12) holds that heirs differ from other types of partners: Two people who became joint owners of a certain property intended from the first that it should have a certain value under their joint ownership.  Hence, neither partner may demand its physical division and thereby cause his partner a great loss.  Moreover, such a demand contradicts their partnership agreement, by which each of them has an equal share of the entire house.  By contrast, heirs never freely formed a partnership and have no mutual obligations.  Therefore, if the property can be physically divided (such that it does not lose its name; if two persons inherited a room, for example, neither may demand its division such that it becomes two closets), we regard each heir as having inherited half of it, from the very first, with whatever reduced value it may have.  


Dividing a roof of an apartment building without the consent of all the tenants: The above sugya is pertinent today, considering that adding dwellings on roofs of apartment buildings has become common.  HaRav Shmuel Wosner (Shevet HaLevi, V, 222) remarks that no tenant may demand the physical division of a roof as its value would surely decrease by more than 20%.  (Members of beis midrash, however, remarked that this case resembles an inheritance, according to Chatam Sofer; just as heirs never intended that the property should belong to them jointly and profit therefrom, those who buy apartments do not intend to  build another storey and sell it together).











From the Editor





Tehillim in Hunger


A distinguished Benei Berak family hosted a sheva berochos dinner for relatives and gave each an original souvenir: a copy of a testimony handwritten by their grandfather, relating a wondrous event that occurred over 100 years ago:


 “One Friday morning, shortly after daybreak, I came home from shacharis at the old beis midrash, tired and hungry after learning diligently all night with the other yeshiva students.  Our study session lasted 14 hours as the month was Teves.  I found my parents standing and contemplating the nigh impossibility of preparing the Sabbath meals.  When I asked for bread and something else to ease my hunger, they started to have a slight disagreement.  My mother proposed going to the baker for some more loaves on credit but my father said that we already owed the maximal amount of 15 rubles.  He suggested saying some Tehillim and simply trusting in HaShem.


Weak and hungry, I embraced the Tehillim.  My father read sweetly with an ancient, arousing tune to make me forget my hunger but my body had its own demands.  From time to time I asked him what could happen.  ‘Wait, my dear son,’ he replied, ‘HaShem, who sustains every creature, will not forsake us.’


Suddenly the door opened and in walked Reb Moshe, a simpler villager from Binkon,  covered with snow from head to foot, with an exuberant cry of ‘Good morning, Rebbe!’  As always, my father greeted him warmly and brought him toward the stove.  The guest announced that he had for us on his sledge  three loaves of bread, a sack of potatoes and a bag of groats.  I danced for joy when I heard of the miraculous occurrence and Father told me that HaShem helps those who fully believe in him.”


The writer, Rav Yechiel HaLevi Yisre’eli zt”l, passed away in 5706.  He reveals a splendid light which shone in a poor hut, somewhere in our exile among pure and simple people who had the merit to raise their children to a life of Torah and good deeds.  As a young boy, he would learn 14 hours non-stop and tells us this fact with astounding nonchalance.


Dear Yehudi!


Every one of us descends from a relative in a forsaken village who, on a cold winter night and after an exhausting day, would soothe his sores from the blows inflicted on him by a cruel landlord and confidently enter a beis midrash to learn Torah by the light of a small candle.


Suddenly the gates of Gan Eden opened up before him.  He studied the holy words of the greatest figures in our history who explained the Talmud hundreds of years before him and yet he thirsted for more.  His neighbors in the next village behaved likewise.  Hundreds and thousands of small flames kindled the fire each night.  Am Yisroel chai!


Everyone can join and experience this wondrous pleasure.  Businessmen, housepainters, judges, plumbers, lawyers, shopkeepers, accountants, manual laborers, wealthy directors and many more all gather daily near their homes, detach their minds from the rushing world and engage in our eternal Torah.


How happy is a Jew who, after an exhausting workday, leaves his cares behind and comes to a beis midrash to absorb the clear, pure atmosphere of HaShem’s Torah, acquire new ideas and store interesting and important information, just like his forefathers in the woebegone hamlets.


The thousands of participants in the Daf HaYomi program are now starting tractate Bava Metzi’a, which deals with halachah pertaining to finance and property.  Significantly, the Mishnah (Bava Basra 10:8) states that “those who wants to grow wise should study the laws of finance and property.”  





With the blessings of the Torah,


The Editor











The halachic discussions cited in this leaflet are only intended to


 stimulate thought and should not be relied upon as a psak halacha.
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Pearls from the Daf





5b “Do not covet” – apparently, without buying.


To whom does Hebron belong?


Our sugya mentions that one must not covet another’s property and beseech him to sell it to him.  Many Rishonim hold that the prohibition is still valid even if the sale is made (see the above text on the sugya).  The Midrash informs us that Avraham observed the entire Torah.  How, then, could he covet the Cave of Machpelah and send people to Efron to convince him to sell it?  The Gerer Rebbe zt”l explained that Avraham did not covet the cave as HaShem had already given him all of Eretz Israel.  He wanted, though, to buy it publicly to prevent any further contention (Likutei Yehudah, Bereishis 23:8).





5b  They think it means without paying.


Tosfos on our sugya (s.v. Belo damei) explain that a thief transgresses both the prohibition of thievery and that of coveting.  The Brisker Rav zt”l once told a relevant story:


A gaon in the previous generation was studying at home.  Suddenly he heard a rustle from one of the rooms and, after a clandestine examination, discovered that a thief had come to steal valuable property.  The gaon was old and weak and knew he could not prevent the theft.  He therefore stood and yelled, “Hefker!  Hefker!” (“I relinquish all ownership!”), saving the thief from sin.


The Brisker Rav added that the gaon wanted to save the thief from two sins.  After all, he could have just announced that he was giving his property to the thief, saving him from the sin of thievery.  He preferred to shout “Hefker!” and as the property was now ownerless, there was no sin of coveting (in the preface to ‘Anfei Erez).
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