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24a One must return lost items to a talmid chacham upon visual identification.





A talmid chacham who loses a guide dog





Our sugya explains that a talmid chacham may demand the return of a lost item by visual identification alone, without mentioning any identifiable characteristics (known as simanim; see an expansion of the topic in Vol. 133).  The question arises as to whether talmidei chachamim may demand lost articles by aural identification as well, such as in the case of a blind talmid chacham who has lost a guide dog.  May the dog be returned to him if he identifies its bark?  





The Gemara in Gittin (23a; see also Chulin 95b) explains that for purposes of evidence, the Torah allows us to rely on the sense of hearing.  A blind person is therefore qualified to deliver a bill of divorce (get) and testify that the husband gave it to him although he never saw him but merely identifies his voice.  The Shevus Ya’akov (Responsa, I, 100) was once asked if testimony could be accepted from witnesses who asserted that someone was killed by a gentile.  The corpse was too mutilated to be identified visually.  When the witnesses attested that they had identified the victim’s voice from afar before the murder, Shevus Ya’akov relied on the above-mentioned Gemara to declare the deceased’s wife a widow (see Pischei Teshuvah, C.M. 35, S.K. 12 in the name of Sha’ar Mishpat).  





Returning a lost dog according to its bark: If poskim allow a woman to remarry and a blind person to act as a husband’s deputy to deliver a get relying on aural identification, we may apparently return a dog to a blind talmid chacham by the same method.





Identifying a person is not like identifying a dog: The comparison, however, is not to be assumed.  The Gemara concerns the identification of human voices but not those of animals, which may be harder to differentiate.





An identification line-up for dogs: HaGaon Rav Mordechai Gross (Mishpat HaAveidah, 262) discusses this subject and rules that we must return a dog to a blind talmid chacham if we can verify that he identifies its bark correctly.  HaGaon Rav Yitzchak Zilberstein suggests that the lost dog and a few other dogs be put before the talmid chacham.  If he succeeds in differentiating the lost dog’s bark from the others’ a reasonable number of times, we may return it to him.





24a He tied him up and he admitted being the thief.





Criminal investigation using moderate physical coercion





About 600 years ago Reuven, a blind man, wandered from town to town with some pearls sewn in his clothes.  A crook called Shimon offered to be his polite companion and one fine morning disappeared with the pearls.  Reuven mournfully entered the town and on meeting Shimon, claimed vehemently that he had robbed him.  Shimon denied his involvement and the local rabbis considered having him beaten to extract a confession.  They sent their question to Rabbi Shimon ben Tzemach Duran (Responsa Tashbetz, III, 168).





A beis din may apply moderate physical coercion on a suspect: Relying on our Gemara, Rashbatz ruled that a beis din may employ moderate physical coercion.  Our sugya relates that when Mar Zutra suspected a pupil of having committed theft, he had him bound and the latter subsequently admitted his guilt.  According to Rashbatz, as thieves usually act by night and devote their best efforts to conceal their criminal activity, a beis din must have tools to reveal the truth and enact justice.





The obligation to maintain medical supervision in coercion: The Panim Meiros (Responsa, II, 155) stresses that physical coercion must not be used on just anyone suspected of theft.  The measure may be applied only by the highest beis din in the generation or by one that has doubled the number of its dayanim for the case (Responsa Maharashdam, C.M. 360) if they reasonably surmise that the suspect is lying.  Rabbi Meir Eisenstat zt”l adds that the beis din must have a doctor accompany the investigation to determine the suspect’s ability to withstand the coercion.





The reliability of confessions obtained by torture: Throughout history tyrants have ruled their subjects arbitrarily, torturing them mercilessly, and many poskim were required to judge the acceptability of confessions extracted by extreme torture.  Such an instance was brought before the beis din of HaGaon Rabbi Avraham HaLevi (Responsa Ginas Veradim, E.H., Kelal 3:9): A corpse was found at a crossroads and though not absolutely identifiable, was almost surely thought to be that of a certain Jew.  The gentile wagoner, who last transported the Jew, returned to town, was jailed by the sheriff and, under the cruelest torture, admitted to the murder.  The beis din declared the deceased’s wife a widow on the basis of the forced confession and the circumstantial evidence identifying the victim.  They mentioned opinions (see Ginas Veradim, ibid) indicating that we may believe coerced confessions even without other evidence.  Rabbi Avraham HaLevi warns that the topic should not be treated monolithically as investigators and suspects differ in each instance.  One suspect may falsely confess to a crime when promised favors, another confesses falsely on hearing the crack of a whip over his head while others prefer to die rather than mar their honor.  The beis din must therefore judge each case individually.


25b      If someone found an item in a pile of rubble or an old wall





Pennies from heaven





HaGaon Rabbi Tzvi Hofmann zt”l (5603-81) headed the Rabbi Azriel Hildesheimer Rabbinical Seminary in Berlin.  Two acquaintances once came to him with a tale of hidden treasure that threatened their friendship.  One of them sold the other a house and when the buyer made renovations he discovered a huge horde of ancient gold coins under the floor.  Everyone heard about the find and the former owner of the house quickly demanded the treasure.  His claim, though, was immediately rejected:  As our sugya explains, even one who finds something hidden in a pile of stones in another’s house may take it for himself if was obviously not hidden by the homeowner or his ancestors (Responsa Melamed Leho’il, III, 57).





Rambam (Hilchos Gezeilah vaAveidah 16:8) rules accordingly but poses an obvious question: “As someone’s premises acquire property therein without his knowledge (the principle known as kinyan chatzer) …why does the owner of these premises not aqcuire the treasure hidden in the old wall?”  He explains that a person’s premises cannot acquire a concealed item whose existence is unknown to anyone because, in kinyan chatzer, the premises act as his hand.  Hence, if an item is not in his control, how can he acquire it?  (See Responsa Igros Moshe, C.M., II, 44 and Tosfos 26a, s.v. “Deshasich” who ask the question).





Our sugya concerns an article that never belonged to the owner of the premises.  A beis din in Yerushalayim was faced with an instance where the owner of certain property abandoned hope of finding it while it was in his own home.





A chandelier as a hiding-place: An electrician who came to work for a wealthy man became a participant in an incident he would never forget.  The owner of the house asked him to replace an old electric chandelier with a new one and was observing him as he perched on a ladder.  When the electrician dismantled the old chandelier, thousands of $100 bills showered down while the shocked owner of the house muttered, “Oy, I forgot I hid the dollars in the chandelier and I already gave up hope of finding them.”  The electrician heard him, gingerly spread his arms to catch the dollars and continued to gather as many bills as he could from the floor while the elderly owner of the house stood dumfounded.





When they came to beis din, the electrician claimed that he clearly heard the owner of the homeowner declare that he had abandoned hope of finding the money.  The electrician apparently had a right to it as the abandonment (yeiush) of an utterly lost item allows anyone to take it even if it is somewhere in the owner’s home (Or Sameach, Hilchos Gezeilah vaAveidah, 16).  Our sugya defines something so well hidden that its owner can’t find it as a lost article. The dollars in the chandelier are regarded as lost by the owner, such that his yeiush avails the finder.  Still, the beis din ruled that an old chandelier is not like an old wall and commanded the electrician to return the money.  It is reasonable to assume that something hidden in an old wall will no longer be seen by anyone and is therefore considered utterly lost.  A homeowner, though, sometimes replaces a chandelier, albeit seldom, and we cannot assume that he would never discover things hidden there.  According to most poskim, the owner’s yeiush was thus invalid as he had not lost the dollars at all (Piskei Din Yerushalayim, Dinei Mamonos uVerurei Yahadus, VI, p. 79).





The homeowner acquired the money by kinyan chatzer: The beis din added that even were the yeiush effective, the electrician must return the dollars as when they fell on the floor, the owner acquired them by kinyan chatzer.  Moreover, the owner also acquired the bills that the electrician caught in midair as the space above one’s premises acquires objects by the same principle (see ibid, that, according to Ketzos HaChoshen, the yeiush was valid but the principle of kinyan chatzer decrees that the money be returned).





28b They decreed that people should announce their finds in synagogues and batei midrash.





The lost-and-found department of the Israeli police





When the Temple stood, discoverers of lost items would announce their finds during Pessach, Shavuos and Sukkos, when everyone came to Yerushalayim.  After the destruction of the Temple our sages decreed that finds should be announced in synagogues and batei midrash.  Sema (267, S.K. 4) mentions that finds used to be announced as the congregation gathered for prayer.  Today people are accustomed to post prominent notices of finds at sites frequented by the public.





In how many synagogues must a find be announced?  Some hold that a find must be announced in every synagogue and beis midrash in town, including those far from the site of the discovery, though we may reasonably assume that the owner does not usually come there, just as in former times finds were announced at mass gatherings including people from remote locations (Ein Yehosef).  Referring to New York City, HaGaon Rabbi Moshe Feinstein zt”l (Igros Moshe, O.C. 5:9) ruled that there is no obligation to announce a find in each synagogue in the city but only near where it was discovered.  





Announcement of lost articles in newspapers: Many people advertise lost or found items in the appropriate newspaper columns, a practice already called common by the Chasam Sofer (Responsa, C.M. 122).  However, a finder does not have to do so if he must pay for the announcemnt unless he assumes the owner would agree to reimburse him (see Shulchan ‘Aruch, C.M. 265:61; Shulchan ‘Aruch HaRav – Imrei Ya’akov 4:33; Sema, 264, S.K.1).  HaGaon Rabbi Yaakov Bloy (Pischei Choshen, Ch. 3) remarks that finds must be announced in every newspaper as the finder cannot know which one the loser reads.





Delivering articles to the lost-and-found department of the Israeli police: Rabbi Bloy also mentions that as many owners of lost items turn to the Israeli police and sometimes succeed in retrieving their possessions (the Jerusalem Police Department reports that most of the lost articles in their care are returned to their owners), a person who delivers an item to their lost-and-found department fulfills his obligation to announce it.  Some remark that the finder must first examine the rules and practices of each station and, above all, if they return items by simanim according to the Torah and not by mere surmise (cited in Mishpat HaAveidah, 267).  Rabbi Bloy adds that if one can report the find to the police without giving them the article, relying on them to inform him of any possible owner, he must do so as this is the best announcement.  





Items found in buses or taxis: The halachic anthology Hashavas Aveidah Kehilchasah (Ch. 3, S.K. 16) mentions the opinion that items found in buses or taxis may be delivered to the firm’s lost-and-found department even if they do not return them absolutely according to halachah.  After all, any passenger knows that most of the forgotten articles are brought to the lost-and-found department and, on using the vehicle, is regarded as agreeing to the procedure.


30a For his good and for its good





Can forbidden intentions disqualify permitted actions?





A person who finds an article must prevent its deterioration.  A garment, for example, must be occasionally aired.  The finder must not benefit from the item as it is not his. The Gemara asks whether he may do so if, simultaneously, his action benefits the item.  May someone who finds a rug, for instance, spread it in his living-room?  The action benefits the rug but the finder enjoys the beautification of his home (according to Rashi, Pesachim 26b, s.v. “Nizdamnu”; see the interpretation of Tosfos according to Nesivos HaMishpat, C.M. 97).  Can a forbidden intention forbid an action that is otherwise permitted?  The concept is relevant to many halachos.  We offer two cases for possible comparison.





A debtor who forgets the amount of a loan: The prohibition to pay interest forbids someone repaying a loan from giving his creditor any money exceeding the original amount.  People, though, sometimes forget the amounts of small loans and poskim (Avnei Nezer, C.M. 23) rule that they may give their creditors the benefit of the doubt.  Someone, for example, forgets if he borrowed $10 or $11.  He may pay his creditor $11 as the extra dollar is not intended as interest but only as a precaution.





Intention to pay interest: What happens if, when paying the precautionary dollar, the debtor thinks that if the loan was for $10, the additional dollar should be interest?  Poskim (Responsa Tuv Ta’am veDa’as, 3rd edition, II, 41) discuss the possibility that he transgresses the prohibition of interest and this issue parallels that of our sugya: a permitted action (adding a precautionary amount when paying a loan) with a forbidden intent (interest).





Capturing animals on the Sabbath while preventing theft: A similar example is apparently represented by the prohibition of labor (melachah) on the Sabbath, e.g. capturing.  A person must not capture an animal in a house by closing a door.  Is one forbidden to lock a door to prevent theft while intending to trap an animal?  The case is ostensibly parallel: a permitted action (locking a door against thieves) with a forbidden intent (capture).  (See Ritva, Ran,Rashba, etc. on Shabbas 106a).  





Apparently, if a forbidden intent does not affect an action and the person is not considered a transgressor (see Nesivos HaMishpat), the finder may benefit from the outspread rug; the debtor may intend that if the loan was for $10, the extra dollar should be interest; and one may lock a house to prevent theft and simultaneously intend to capture an animal.  However, a deeper examination of these prohibitions shows that we cannot equate them.  Payment of interest and the use of a lost item are acts.  The act of spreading the rug is allowed (to air it) and therefore we cannot forbid the finder to have other intents.  By contrast, a melachah is forbidden on the Sabbath because of meleches machasheves – an intended job.  Even if locking a door against thieves is permitted despite an animal being inside (Rashba, ibid, 106b, citing the Yerushalmi), if he intends to trap the animal, the same act becomes a forbidden melachah.  (According to other poskim [see Mishnah Berurah 316, S.K.25], locking the door against thieves is forbidden if an animal is inside because of pesik reisha; this means “he cut off [an animal’s] head”, a hyperbole exemplifying an instance such as “The animal died?  Too bad!  I was only beheading it”; see Ahavas Chesed, Ch. 7, S.K. 2; Responsa Minchas Yitzchak, V, 36).











From the Editor





A Tree of Life


“If you’d like to get an idea of devotion to the Daf”, said a lecturer in our beis midrash, “listen to this story:


 “It was raining hard one evening when someone looking for a ma’ariv minyan came in.  ‘You know’, said the stranger, ‘none of the regular participants missed out today.  Although they don’t have cars, they came in the pouring rain just to keep up with the daily lesson.’  


 “One of the talmidei chachamim present related that he observed such dedication and self-sacrifice.  ‘I’m not telling a story that happened generations ago or about a famous tzadik but about a member of our generation.  I’ve taught the Daf HaYomi for over 30 years and many participants have come and gone.  I recall almost all of them well, maybe not by name, but I certainly remember their characters.  Some were lively and energetic and contributive.  Others seemed to leave each lesson just as they came, without saying a word.  They just came to listen and went home.  Each learner, though, eventually exhibited devotion and self-sacrifice.  We surely know that a participant’s economic situation could be difficult, a parent could take ill or another disturbance could arise. However, in recent years I have witnessed an astonishing, unique and almost inestimable phenomenon.  


 ‘Reb Azriel (a fictitious name) has been a retiree for many years and has participated for over a decade in my Daf HaYomi shi’ur.  He’s sociable and friendly by nature while conscientiously religious.  We therefore felt awful when he revealed, almost as an afterthought, that he was stricken with a life-threatening illness and had been informed that he had about three months to live.  Our shock was indescribable.  Imagine our frightful situation, sitting opposite a person told he has only 90 more opportunities to see the morning light.


 ‘The one who encouraged us most, though, was Reb Azriel himself.  He would continue his daily routine and serve me a big glass of steaming tea with sugar from the samovar as if nothing  happened.  All of us who participated in the shi’ur remained shocked.  Only Reb Azriel spoke and moved freely as we continued to look at him, hoping the diagnosis was wrong.  


 ‘To our sorrow, it was no illusion but we did experience a revelation of sublime heroism.  Reb Azriel opened his gemara, took his place, sat erect, held his head high and, with shining eyes, said, “The doctors give me three months, but I’ll win.  I promise you and myself that as long as I live, I’ll never stop attending our beloved lesson.  Come fire or flood, cold or heat, always, in any situation.”  


 ‘He finished speaking and pointed to the line in the gemara where we were due to continue, as if saying: “Let’s start learning.  There’s no time.”  That evening we felt that we were witnessing a rare degree of supreme kiddush HaShem’.  The narrator’s voice broke with emotion and, with tears in his eyes, he related that five years have passed since that evening, with Reb Azriel still attending each lesson.  Weak, afflicted, pained, exhausted and pale but with his eyes sparkling just as when he announced he would learn the Daf HaYomi till his last day.  His joy at the end of each lesson is indescribable, as he praises HaShem for enabling him to participate in another lesson and keep to his schedule of Torah study.


We can learn a valuable lesson from seeing such a great degree of self-sacrifice for the continuous study of the Daf HaYomi.  We must thank HaShem for all the good He has bestowed on us and use those abilities to become more resolute in observing a schedule for Torah study in health and happiness.





With the blessing 


of the Torah


The Editor
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Mrs Shoshana Reizel Birenberg z”l
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Halachic discussions cited in this leaflet are only intended to stimulate thought and should not be considered  psak halacha.
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29b      One who has inherited a lot of money and wants to waste it…





Wasteful heirs


Rabbi Yochanan advises someone who has inherited a lot of money and wants to waste it to “wear fine linen, use glassware and hire workers without supervising them”.  In his commentary on our sugya, the Rav Pe’alim wonders about this statement.  If  Rabbi Yochanan wanted to prevent us from wasting money, he should have told us not to wear fine linen, use glassware or hire workers without supervising them.  Rabbi Yosef Chayim zt”l explains that sometimes a person has no choice but to waste his money.  A rich person, for instance, may suspect that his heirs will use his money wrongfully.  He does not want to leave his assets to them but if he gives his wealth to charity or to others, his heirs may take revenge.  Rabbi Yochanan advised such people how to rid themselves of their wealth without others’ noticing their intention.
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Pearls from the Daf





25a Rabbi Yitzchak Migdalaah said…





The origin of the name Migdalaah


Some Amoraim had apparently unfathomable names, such as Rabbi Yitzchak Migdalaah in our sugya or Rabbi Zuhamai in Tractate Berachos (53b).  Maharitz Chayos comments that the Talmud mentions some Amoraim only once, in connection with some halachah attributed uniquely to them.  They were therefore named for the halachah, such as Rabbi Yitzchak Migdalaah who stated the halachah about the return of forgotten coins stacked in the form of a tower (migdal).  Rabbi Zuhamai stated the halachah that one must not make a berachah with dirty (mezuhamos) hands.  Maharitz Chayos declares that this is no witticism: Our sages endeared even seemingly minor halachos and revered the Amoraim who passed them on to the point of naming them accordingly.
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30b Someone his age removes a sixtieth of his illness.


Visiting the sick – significantly


The Torah praises someone the same age (according to Ran in Nedarim 39b, the exact age) of an ill person who visits him as he removes a certain portion of his ailment, though possibly endangering himself.  Maharal stresses the danger to the visitor: Apparently, if he is infected with a sixtieth of the illness, he should have no worry.  One of the rules of kashrus states that a forbidden substance is rendered insignificant if it is “one in 60” in a mixture with a kosher substance!  Closer study of the halachah, though, reveals that a forbidden substance does not become insignificant in that proportion but only if it is one part together with 60 parts of a permitted substance.  If, for example, a stew contains 61 indistinguishable bits of meat and it is discovered that one is not kosher, the 60 kosher pieces “overcome” it and the whole stew is kosher.  The visitor, however, takes a sixtieth of the illness – more than an insignificant portion – and is therefore praised for his self-sacrifice.
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