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The parameters of forbidden interest





Chapter 5 of our tractate addresses the serious prohibitions of collecting or paying interest.  In this and coming issues we shall treat various topics related to interest such as instalment plans, the “investment permit” (heter ‘iska), the prohibition against excessively claiming debts, verbal interest, doing favors to get a loan, foreign currency loans, etc.  Introducing this chapter, HaGaon Rabbi Chayim David Kovalski, who heads the beis midrash for Daf HaYomi lecturers, stressed that halachos concerning interest have a unique characteristic absent in many others, such as those of Shabos.  The halachos and details of both Shabos and interest are ramified and include many rabbinical prohibitions to prevent transgressing the original interdictions of the Torah.  However, if we learn a halachah of Shabos, such as any pertaining to muktzeh, we do not have to know anything about other Shabos topics, such as the melachah (work) of reaping.  This is not true of the prohibition against interest, where one basic concept ramifies into all the details.  In this preface, therefore, we explain the elementary roots of the prohibition.





Interest forbidden by the Torah





The Torah forbids interest only under two conditions: 


The capital was given as a loan: In other words, the capital was given purely as a loan (Rashi, 60b, s.v. “Leribis”) as opposed to a purchasing deal where a buyer receives merchandise and pays for it later with interest.  Strictly speaking, the Torah allows a vendor to collect interest on delayed payment after a purchaser buys an item (Chavos Da’as, 166, S.K. 4; see also Toras HaRibis 1:32).  Some Acharonim, though, hold that if a purchaser asks a vendor after a sale to extend a payment date beyond their previous agreement and promises interest for such, the halachah depends on the disagreement between Rambam and Raavad.  Rambam maintains that the Torah only forbids interest stipulated at the time of a loan.  Raavad, though, holds that since the sale was completed before the purchaser asked to extend the payment, it is like a new loan, forbidden by the Torah.  (See Rambam, Hilchos Malveh veLoveh 6:3 and Raavad, ibid; the Rishonim, commenting on Kiddushin 6a, adopted Raavad’s opinion and see further in Shulchan ‘Aruch, Y.D. 166:2).  


The interest is stipulated: Interest on a loan is forbidden only if specified in advance between the creditor and debtor and independent of any condition, including the debtor’s financial state or the success of the venture for which he borrowed the funds.  If they agree on an amount of interest dependent on some event or condition, they do not transgress the Torah prohibition against interest.


The difference between lending and renting: Apparently, we may ask why someone may rent out property for profit but not lend funds for the same purpose.  The Rishonim indicate that the Torah forbids interest on loans in order to ensure a fair balance in the business world.  In other words, the Torah wants to enable more or less equal chances of profit or loss for each party in a transaction.  In a transaction involving an interest-bearing loan, the lender has a better chance to profit than the borrower as he assumes no risk: the debtor must repay the loan even if he loses his money.  On the other hand, the debtor can’t be sure of any profit from the borrowed funds and may even forfeit the whole amount.


Interest forbidden in rental transactions: Someone, though, who rents out property risks loss, either from depreciation due to increased use or as the property may be lost to force majeure (oness) in the renter’s care.  The overall message of the Poskim is that the Torah seeks to prevent transactions where one side profits but assumes no risk.  Therefore, someone who rents out property and demands the renter’s responsibility for the unconditional preservation of its value – i.e, if their agreement demands the renter to compensate the owner in case of force majeure or for depreciation, including decreased value due to market fluctuations – he transgresses the Torah’s prohibition against interest (ribis d’oraisa).  After all, he lets another use his property with no risk to himself and also collects a rental fee: the permission to use the property in such risk-free conditions is considered a loan and the fee is ribis d’oraisa (see Toras HaRibis, Ch. 13; Berur Halachah, S.K. 1; and the source of the halachah in Bava Metzi’a 70a concerning tzon barzel, or “an iron flock”).





Rabbinical prohibitions against interest





Our sages (chazal) expanded the above prohibition such that one may never repay another an amount exceeding what he got.  One must therefore not lend “a weight for a weight”: not, for example, lend someone a kilo of tomatoes on condition that he gets back a kilo of tomatoes: Their price may rise and the borrower may receive a kilo worth 10 shekels and return a kilo worth 11. 


Chazal also forbade payment for “waiting funds” (hamtanas ma’os), as formulated in the name of Rav Nachman in our chapter: The general rule of ribis is that any payment for waiting (for one’s money) is forbidden.  By this rule, a purchaser must not get a discount offered for advance payment of merchandise.  As a purchase deal, and not a loan transaction, the act is allowed by the Torah but prohibited by Chazal (miderabanan), who forbid any profit from leaving money with another.  To define their aim, we must say that Chazal sought to remove all possibility of deriving profit from leaving one’s money with others.  Other prohibitions derabanan include collecting interest before giving or after repaying a loan, verbal interest such as effusive praise for a loan, and other details not treated here.  


In conclusion, we stress that someone who charges interest transgresses six negative commandments d’oraisa.  The prohibition against interest pertains to lenders, borrowers and all who participate or aid in committing the sin: guarantors, anyone who drafts a promissory note (shtar) and the witnesses who sign it.  The gemara (71a) even further warns that “one who charges interest will see his assets collapse”.


  


62a Two people were traveling [in a desert].


Preferred candidates for life support systems





Our sugya considers the dilemma of two people stranded in a desert.  One possesses enough water to enable him to reach a source of help but if he shares it, neither will survive.  According to Rabbi Akiva, the Torah commands such a person, who can temporarily extend another’s life at the cost of his own or save only his own life at the cost of another’s, to choose the latter alternative.  We learn this principle from the verse “…your fellow’s life should be with you” (Vayikra 25:36), i.e. “Give preference to your life!”  Maharsha explains that ‘imach, “with you”, implies that another’s life is, for the purpose of this halachah, subordinate to yours.  Ben Petora, though, holds that a truly pious person should share his water, hoping HaShem will send help (Chemdas Yisrael by HaGaon Rav Meir Dan Plotzki zt”l, Chelek Ha’asin, according to Ramban, comment 52, and as explained in Machaneh Chayim, C.M. II, 50).  The halachah was decided according to Rabbi Akiva (see Responsa Chelkas Ya’akov, 33, and Igros Moshe, Y.D., I, 145, who explains why Rambam omits this ruling).  


If you meet two people dying of thirst in a desert and have enough water to keep only one alive, the Chazon Ish zt”l (Gilyonos ‘al Chiddushei Rabeinu Chayim HaLevi, Hilchos Yesodei HaTorah) proves from our sugya that you must divide it between them, though both will surely eventually die.  This halachah is implied in Rabbi Akiva’s maxim “Give preference to your life!”  If your life is at stake, you must save yourself but you mustn’t save anyone’s life at another’s expense.  (Elsewhere, though, Chazon Ish inclines toward the opinion that the water should be given to only one of them; see C.M., Likutim, 20).  


How should you act if one of the thirsty people is healthy and the other terminally ill?  If you divide the water, the latter will eventually die anyway.  If you give all the water, though, to the healthy one, he will surely live.  Similar questions face hospital staffs.  HaGaon Rabbi Eliezer Yehuda Waldenberg (Responsa Tzitz Eli’ezer, XVII, 72) cites a case referred to him by a Jewish doctor heading an ICU at a Johannesburg hospital.  A state-of-the-art life support system (LSS) had been installed, geared to save lives and prolong those of the terminally ill.  Demand for LSS treatment was very high and as the hospital could afford only one system, the administration instructed the staff to deny such treatment to the terminally ill.  Patients who can be restored to health, they claimed, constantly arrive but their lives may be endangered if the LSS were then in use for the terminally ill.  The ICU director, an Orthodox Jew, asked if he should obey the order or maybe he must treat also the terminally ill with the LSS, even to briefly prolong their lives and hoping HaShem would mercifully cure them.


Before broaching this critical topic, we must emphasize that we have a holy obligation to prolong the life of even the terminally ill, if only for the briefest while.  We must, however, enquire if there is an order of preference regarding people with different life expectancies.  If you are faced with two healthy people, we have learnt that there is no order of preference.  What is the halachah if one is expected to recover and the other to perish from his current disease?  Rabbi Waldenberg justified the hospital administration, quoting poskim (Peri Megadim, O.C. 328; Mishbetzos Zahav, S.K. 1; etc.) that if we can save only one patient, we must choose that expected to live longest after treatment.  Statistics show that people constantly arrive who can be restored to health by the LSS.  Even when available, then, it should not be used for the terminally ill as we are forbidden to detach it from such patients and those thought to recover would be denied treatment and surely die.





64b One who lends to another must not reside in his yard (i.e., premises).


Surcharges by free loan societies (gemachim)





Our sugya explains that a person must not lend money on condition that the borrower do him a favor, even if the borrower loses nothing thereby.  He must not, for instance, lend him on condition that he allows him to live in a home in his possession, even if not now offered for rent.  Such a condition is not forbidden d’oraisa as the borrower does not intend to let the dwelling for profit and therefore loses nothing.  Still, the condition is ribis derabanan as Chazal forbade lending for any benefit, even if the borrower suffers no loss.


Poskim have long pondered the touchy and intricate question of gemach administrators who ask borrowers for a fee to help finance ongoing expenses (rent, electricity and the like).  As a preface to the question, we assume that a lender may demand a borrower to pay for a shtar as such expenses are incurred by the borrower, just as the borrower pays for his own transport to the lender, and such payment is surely not interest.  Apparently, then, as gemach officials are volunteers and the fees help maintain service, there should be no reason to prohibit them.  Deeper examination of the issue, though, shows a clear difference between paying for a shtar and for ongoing expenses of a gemach.  If the borrower had not requested a loan, there would be no need for a shtar and he must therefore pay for it.  Rent for a gemach office, though, is not incurred due to a specific loan; it is an ongoing expense, regardless of the number of borrowers each month. The demand for a fee to cover such expenses is fair but is it forbidden as payment resembling interest (avak ribis)?  


The solution apparently depends on the difference of opinions between poskim in the following case: Reuven and Shimon met to settle two matters.  (a) Shimon requested a loan.  (b) Shimon asked Reuven to teach his son for pay.  Reuven agreed to both requests and that his wage be paid from Shimon’s profits from investing the loan.  The agreement is allowed d’oraisa: if Reuven had refused to lend Shimon, the latter would still have hired him for the same wage just now agreed.  Poskim disagree, though, as to whether associating the wage with the loan is forbidden as avak ribis.  Mabit (Responsa, I, 6, concerning a similar case) permits it but Remo (Y.D. 166:3) bars it as avak ribis derabanan.  The decision on gemach fees apparently depends on that difference of opinions.  According to Mabit, who allows fair payment to be involved with a loan, a borrower may be given a loan on condition that he pays a fee for gemach expenses.  Remo, though, forbids involving any payment with a loan and would prohibit the fee (see Nekudos HaKasef, 160, S.K. 24, as to why all agree that a loan may be granted on condition that the borrower consents to sell something to the lender).  However, Dayan Yitzchak Weiss zt”l permitted paying the fees as Remo’s prohibition is valid if the lender gets some benefit, such as earning a living from payment for teaching; involvement with a loan may then be considered avak ribis.  Gemach administrators, though, get no benefit from the fees, which are therefore not defined as interest.  Dayan Weiss also emphasizes the halachah that ribis derabanan does not apply to payment for a mitzvah (Shulchan ‘Aruch, Y.D. 160:18) – in this case, maintaining a gemach.





65a One must not charge more on instalment payments for purchases.


Instalment plans





Our mishnah treats instalment plans and rules that though the Torah only prohibits interest on loans, Chazal forbade a vendor to raise a price if a purchaser wants to pay in instalments.  Chazal regarded the higher price for instalment payments as including a financial component charged for the period when the payment owed remains with the purchaser, resembling interest.  


Still, if an item has no fixed price but can be sold for between $600 and $620, one may sell it for $600 in cash or $620 in instalments.  Since it is sometimes sold for $620 in cash, the same price charged for instalments does not resemble interest.  A vendor, though, must not tell a client explicitly that the price is less for cash or more for instalments but may rather hint his offer without emphasis (Shulchan ‘Aruch, Y.D. 173:1).  One method to avoid the prohibition of interest in instalment payments is to first mention the price of the article as the price for instalments.  He may then sell the merchandise more cheaply for cash.  By that reasoning and to avoid all semblance of interest, one must not buy in instalments at a price higher than that marked on the item or advertised in the shop (see Toras Ribis by the geonim Rabbis Hershler and Hishrik, Ch. 8, S.K. 6). 


The ruling of HaGaon Rabbi Ch. Sonnenfeld zt”l to the gemach of Sha’arei Chesed: The administrators asked Rav Sonnenfeld about such fees and as he opposed their payment, they charge none to this day.  We must empasize that, at any rate, fees must not be linked to the amount of a loan as such collection resembles interest.  They must also be collected separately from loan repayments to avoid all semblance of interest (Beris Yehudah, Ch. 9, S.K. 13).





Leasing (hire-purchase)





One of the commonest instalment plans is to buy a vehicle by leasing: The purchaser gets his car upon signing a contract and pays monthly instalments over a long period that eventually total much more than the car’s initial price.  This purchasing method is apparently forbidden as each payment includes interest.  However, the contract stipulates that the car becomes the purchaser’s only after the last payment and, consequently, part of the payment covers the car’s price while a part thereof constitutes rental fees and no part thereof is regarded as interest.  We emphasize, though, that a leasing contract may have clauses incurring a prohibition of interest (such as pertaining to the customer’s full responsibility for the vehicle) which need examination by halachic authorities (see Responsa Minchas Yitzchak, IV, 20).


Nonetheless, poskim (Maharam Shik, Y.D. 163) advise those wanting to buy on instalments to arrange a heter ‘iska (investment permit), formulated differently than those commonly used for bank loans. Our next issue will define the heter ‘iska and outline its origin and function B.H.








 











From the Editor





A Thief of a


 Different Sort





This week’s gemara says that a person should throw himself into a roaring furnace rather than embarrass another in public.  We can learn a wonderful lesson about this theme from the following story, told in Lev Shalom, a collection of anecdotes on the weekly Torah portions.


The house of the richest family in town hummed with excitement and commotion.  One of the daughters was to marry within a few days at an affair to be attended by the whole community.  The talented groom had been carefully chosen from a host of candidates presented by matchmakers experienced in such challenges.  The well-informed related that the father promised a huge dowry and even assumed the responsibility to support the couple for his lifetime; these and other rumors about the fabulous celebration heightened the community’s expectations for the approaching wedding. The father provided a luxurious apartment for the groom, who came from afar.  Absorbed in the rare holy books adorning the walls, he hardly left his apartment and was as yet unknown to the townsmen. 


The bride’s family and servants worked feverishly preparing on Friday afternoon for the ofruf Shabos before the wedding, cooks toiled in the kitchen over the traditional kugel, the main portion to be served at the kiddush. They prepared a huge quantity of dough and put it in a trough to dry in the sun.  Expert cooks were later supposed to make long, thin strips of the dough into noodles for the kugel.  Just then, the groom neared his window with a book to enjoy some fresh air.  His thoughts were interrupted by shouts of workers carrying the hefty trough, urged on by the head chef, and he peered with some interest at the great pile of dough.  Suddenly a rooster jumped onto the trough and, crowing vigorously, started to peck at the unexpected meal.  The groom returned to his book but at that moment the bride came into the yard and spied the rooster.  Infuriated and without a word, she grabbed the bird and swatted its head on a wall, killing it instantly.  A few minutes later, the groom noticed the dead chicken on the ground and was told by a worker that his bride had killed it in her wrath.  He immediately decided not to wed this girl whose cruelty contradicted his merciful attributes.  


He closed his books, donned his streetwear and went to the beis midrash. The local scholars were too absorbed in study to notice the stranger quietly approaching the bimah.  The tzedakah box on the bimah was full of coins collected at shacharis and the groom slowly moved it to the edge, opened the lid and tipped it on the floor.  Everyone stopped learning as the coins rolled noisily and all stared at the stranger hiding behind the bimah.  He was soon behind bars as, like other communities in that era, the town was equipped with a jail cell for suspicious characters and vandals.  Shabos arrived as the rich man awaited the groom to accompany him. The groom, through his bars, saw the finely dressed townsmen entering the adjacent shul.  He could hear the chazzan and, as best he could, tried to join the congregation.  In deep concentration, he was swaying to the tune of Lechah Dodi when he felt someone’s wrathful eyes boring into him.  His father-in-law to be stood shocked on the other side of the bars, his stare threatening to turn him into a heap of bones.  Understanding he was looking for the groom, someone had connected the events and concluded the despicable thief was none other than the lauded chassan.


The “thief” was shamefully driven away from town after Shabos while everyone was quite satisfied at the good fortune of the rich man and his daughter, spared any connection with such a criminal.  Alone he came and alone he went.  The groom explained to his shocked parents that he could never shame a Jewish girl and had rather pretended to be a thief.  Years passed and the “thieving chassan” earned his fame as Rabbi Heshel of Krakow zt”l, teacher of the Shach, Nachalas Shiv’ah and many other poskim.


Let us follow their path.  By their behavior the leaders of every generation have shown us the proper ways to refine our characters and respect others.





With blessing


of the Torah


The Editor
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Words of the Wise











59a The Gates of Tears were never locked.





Why should gates kept open have locks?





The Rebbe Menachem Mendel of Kotzk wondered: If the Gates of Tears are never locked, why are there gates at all and why must they have locks?  Nonetheless, he replied, the gates are meant for the tears of fools, shed for nonsense.  When those tears approach the Gates, they shut and lock.
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