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33a   If he errs in a matter mentioned in the Mishnah, his decision is reversed.


Why we mustn’t disagree with the Tanaim and Amoraim


Our sugya discusses the event of a dayan who erred and issued a mistaken verdict: “if he errs in a matter mentioned in the Mishnah, his decision is reversed.”  In other words, any ruling that contradicts a mishnah is void.


The Rishonim (Rosh, §6, and the Baal Hamaor) explain that in addition to a ruling opposing a mishnah, any decision that contradicts a halachah which the dayan mustn’t dispute is also void.  The Raavad (and Rosh, ibid; etc.) therefore holds that a dayan who rules in opposition to the Geonim is regarded as having erred in a matter mentioned in the Mishnah as we mustn’t disagree with the Geonim.  In addition, the Rosh (ibid) asserts that even if a dayan may disagree with another halachic authority, he is considered as having erred in a matter mentioned in the Mishnah if, had he known of that authority’s decision, he would have reversed the ruling.


How did it become universally accepted that later poskim must not refute the rulings of of previous generations to the point that any deviation from the ruling of a mishnah is regarded as an error?  Also, why must an Amora never disagree with a Tana, as we often encounter in the Gemara that an Amora’s statement is discarded if found to disagree with a mishnah or a beraisa?  Who established this hierarchy?  Indeed, there are two answers to the question, involving the status of the Mishnah and the Babylonian Talmud and that of the earlier poskim in contrast to the status of later poskim.


Our sages’ acknowledgement upon the completion of the Mishnah and Talmud: In his Kesef Mishnah on the Yad Hachazakah (Hilchos Mamrim 2:1), Rabbi Yosef Karo comments: “we can say that at the time of the completion of the Mishnah all agreed and accepted that later generations would not contest it.  The same applies to the completion of the Gemara, that since its final redaction no one may disagree with it.”  In other words, the Jewish people accepted entirely that they would never disagree with the sages of the Mishnah and Gemara.  Indeed, in his preface to his Yad Hachazakah, the Rambam writes: “However, everyone must obey the Babylonian Talmud and we must force every community to follows the customs of the sages of the Gemara and institute decrees accordingly as everything mentioned in the Gemara has been accepted by all Israel.  Moreover, those sages who decreed, ruled or judged that the halachah should be such comprised all the sages of Israel or most of them; they received the oral tradition concerning the principles of the entire Torah, generation after generation from Moshe.”  


The gap between former and later generations: What is the nature of this agreement whereby our sages and the entire Jewish people accepted the Mishnah and the Babylonian Talmud?  The Chazon Ish explains that “they did not do their predecessors a favor but were rather obligated by the truth” (Kovetz ‘Inyanim, He’aros HaChazon Ish, 2).  In other words, after the completion of the Mishnah and Talmud our sages realized that there was a great gap between them and previous generations and they could never disagree.  


HaGaon Rav Elchanan Wasserman (ibid, in reply to the above remarks) asserts that this explanation is inadequate as sometimes a great halachic authority appears in a later generation who is considered equal to previous sages.  HaGaon Rav Chayim of Volozhin, for example, mentions that the Vilna Gaon could have been on the same level as the Rashba or even the latter’s mentor, Ramban.  Rav Hai Gaon was also known to have been greater than all previous Geonim, though he was the last.  Could such a person disagree with previous authorities?  The Gemara hardly mentions any exceptions and we must therefore seek another reason.  


Rav Elchanan asserts that we should explain the issue on the strength of the assumption that the agreement on the part of all our sages has the validity of the supreme authority of the Sanhedrin.  Though the Sanhedrin had to number 70 dayanim and convene in the Temple, the agreement of all later sages was not thus limited and their decision was valid anywhere, just like the Sanhedrin’s.  At the completion of the Mishnah and the Talmud, all or most of our sages convened and no one may therefore disagree with the halachos ruled in the Mishnah and Gemara (Kovetz Shi’urim, II, Kuntres Divrei Soferim, 2, expanded in Kovetz ‘Inyanim, pp. 198-201, based on – among other sources – Rambam in Hilchos Sanhedrin, 2; Rambam asserts that a meeting of all Torah scholars may renew the original rabbinical ordination [semichah], providing they received the tradition according to the principles of the Torah generation after generation going back to Moshe; see Beis Yishai by HaGaon Rav S. Fisher and Kovetz Shi’urim on Bava Basra, #633, who cites the opinion of HaGaon Rav Chayim of Brisk that an Amora may disagree with a Tana but the Gemara asks on an Amora contradicting a Tana because if the Amora had known of the Tana’s statement, he would not have disagreed; see Yad Melech by Rav D. Man on Hilchos Mamrim).


Till now we have addressed the general agreement of all our sages regarding the uncontested status of the Mishnah and Babylonian Talmud.  Let us now examine the status of the halachic authorities after the completion of the Talmud.


Indeed, some believe that the rulings of the Geonim should not be considered as definite halachah (Ba’al HaMaor; see Rambam’s commentary on the Mishnah, Bechoros 4:4).  On the other hand, there are opinions that no authority, even a Rishon, may disagree with a decision of a previous posek and, as the Rosh asserts: “Even the sages after the Geonim were not insignificant” (cited by the Tur, C.M. 25).  Still, if a posek has a strong question disturbing the basis of a previous ruling, he may disagree as “he may take issue with the decisions of the Geonim not elucidated in the Talmud edited by Ravina and Rav Ashi” (Rosh, ibid).


We should emphasize that all the above applies to an ordained rabbi who definitely understands the statements of previous authorities before he decides to disagree.  However, if the gap between the generations and the difference in intellectual capacity prove that we fail to completely understand previous authorities, we must, of course, never disagree with them as to disagree with anything, we must first understand it (Kovetz ‘Inyanim, ibid).  As for the halachah, Shulchan ‘Aruch (C.M. 25:1) rules that no dayan may disagree with a decision explicitly determined by a previous authority (see Remo, ibid, who cites the above opinion of the Rosh, and see Pischei Teshuvah).





36b  Everyone is authorized to judged financial cases…”Everyone” includes a mamzer.


Yayin nesech and the distortion of a trial


The first mishnah in our chapter asserts that “everyone is authorized to judge financial cases” and Rabbi Yehudah explains in our sugya that “everyone” includes a mamzer, though he mustn’t serve as a dayan in cases involving the death penalty.  Rabbi Yehudah is also cited in the Yerushalmi (Halachah 7) but the Yerushalmi adds that “Rabbi Yehudah says we should not be exacting in the particulars of yayin nesech; it is written: ‘Do not distort the judgment of your poor in their argument’.”  What does yayin nesech have to do with dayanim and, in general, should we be lenient with yayin nesech?  We all know the great care we take about wine – having it sealed, keeping it far from gentiles, etc. – and Rabbi Yehudah says we should not be exacting?  (We should also wonder about the statement by Rabeinu Yaakov of Vienna, one of the Rishonim, who writes that the halachah to be lenient with yayin nesech is based on the afore-mentioned verse: ‘Do not distort the judgment of your poor in their argument’; Damesek Eli’ezer also quotes a surprising midrash: “’Do not distort the judgment of your poor in their argument’ – from here you learn that yayin nesech is forbidden by the Torah”; many explanations have been offered for the link between this verse and yayin nesech but several of them are rejected by the commentary Mareh HaPanim on the Yerushalmi: “I have seen and heard several errors about this interpretation and they speak nonsense!”). 


Some explain Rabbi Yehudah’s recommended leniency for yayin nesech in that he meant we should sometimes be lenient.  The Semag (Lavin 148), for instance, rules that a gentile carpenter may repair a crack in a Jew’s barrel of wine as non-Jews do not offer wine to their idols in this way (Mareh HaPanim, ibid).  Other commentators offer more explanations (see Responsa Maharshal, 76) but we must still understand why the Yerushalmi linked this halachah to those pertaining to dayanim.


Some commentators on the Yerushalmi remark that the halachos were placed next to each other as Rabbi Yehudah is lenient in both matters: he allows a mamzer to be a dayan and is lenient in the matter of yayin nesech (Penei Mosheh, Mareh HaPanim; see Responsa of the Rosh, Kelal 19, and Responsa Tzemach Tzedek, Kelal 116).  We now cite two other interesting solutions.


In his ‘Iyunim Bedivrei Chazal Uvileshonam, HaGaon Rav Chanoch Ehrentreu, Av Beis Din of Munich, explains that the afore-mentioned verse serves as a reminder for the halachos treating yayin nesech.  A certain type of barrel is called uvin (see the Tosefta on Keilim B.K., Zuckermandel ed., 2:2) and Rabbi Yehudah says we must not forbid a barrel of wine repaired by a gentile: “Do not distort the judgment of your poor” – evyonecha, similar to uvin – but rather allow it.


Another even more surprising solution is offered by HaGaon Rav Reuven Margalios in his Mechkarim Bedarchei HaTalmud Vechidosav (7).  The Rabbi Yehudah mentioned by the Yerushalmi is the same recalled in the Haggadah, who gives us an acronym to remember the ten plagues of Egypt: datzach, adash, b’achav.  Rabbi Yehudah wanted to give us a sign or symbol to remember the halachos pertaining to dayanim!  The letters of yayin nesech stand for certain halachos applying only to cases involving the death penalty:





Yud for yom: Cases involving a death penalty are finally ruled only during the daytime.


Yud for yom: Cases involving a death penalty are never decided on the day they start, unless to acquit the accused.


Nun for nochri (“gentile”): A convert must not serve as a dayan in cases involving a death penalty.


Nun for nizdaken (the case is “old”): An announcement made at some cases but not others (see 42a).


Samech for saris (“an impotent person without children): Such a person must also not serve as a dayan in cases involving a death penalty.


Khaf for 20: Someone under 20 years of age without signs of puberty must not serve as a dayan in cases involving a death penalty.


Rabbi Yehudah therefore says that we should not be exacting about these details in financial and property cases!  (See Yerushalmi, Sanhedrin 4:7, as to 11 differences between property cases and cases involving a death penalty).





37b   The judgement of the four death punishments has not been abrogated.


Saving a murderer from the death penalty


Our Gemara says that though there is no longer a Sanhedrin, the four death punishments still exist:  A person who commits a transgression punishable by death gets killed by Hashem Himself.  According to our sugya, some believe that preference should be given for saying kaddish to the son of someone killed over the son of someone who died a natural death (see Misgeres HaZahav on Kitzur Shulchan ‘Aruch, 26, and Mateh Efrayim, Dinei Kaddish in the footnotes to Halachah 5).  A person who died unnaturally apparently needs atonement and therefore his son should be given preference in saying kaddish for him.  Still, all the halachic authorities reject this opinion, just as the Chasam Sofer opposed the wish of the chevra kadisha to bury those dying of unnatural causes separately, claiming they should be regarded as having been killed by the Sanhedrin (Responsa, Y.D. 333).  He explained that though anyone committing a transgression punishable by the death penalty is eventually killed by Hashem Himself, we cannot say that anyone dying from an unnnatural cause was a sinner (in accordance with the opinion of the Perishah, Y.D. 345, and Sedei Chemed, Ma’areches Aveilus, 169).


Reinterring a sinner: A Jew married a gentile and transgressed many other prohibitions.  He was killed in a plane crash in South Africa and buried in a gentile cemetery.  His relatives referred to HaGaon Rav Yitzchak Weiss zt”l as to if they were allowed to move his body to a Jewish cemetery and in his Responsa Minchas Yitzchak (VI, 137) he asserted that they may reinter him since, as the Chasam Sofer declared, he is not regarded as having been killed by the Sanhedrin.  Still, no one is obligated to take such action since reinterring the dead to a more honorable place is done to honor the deceased and “as he did not care about his own honor while alive, others are not responsible for his honor in his death”.


The boy who killed but was hanged for theft: HaGaon Rav Yair Bachrach, author of Chavos Yair, was required to judge a similar instance from another viewpoint.  About 300 years ago a quarrel between boys became violent and one of them killed another with a knife.  Shortly after, he became the leader of a gang of thieves and when caught by the Russian police, was condemned to death for theft.  Rabbi Bachrach was asked if efforts should be made to save him but meanwhile he was hanged.  Nonetheless, he addressed the topic, stressing that his statements should not be construed as halachah.  In his long responsum (§146) he relates to our sugya, that Hashem visits the death penalty on intentional sinners.  Therefore, he asserts, if a forewarned murderer is in danger of his life, we should make no effort to save him.  This boy, however, killed another in a fit of anger, without being warned, and is not in the same category.  Had he been condemned for the murder, a doubt could arise if we should try to free him as it would be more apparent that he is being punished for such but in our case he was condemned for theft and should be rescued as we cannot determine if the punishment is regarded as an actual death penalty as judged by the Sanhedrin.





37b   From the corner of the earth and not from the mouth of the earth. 


All of them will thrice ascribe to You holiness


The exact formula of prayers differs in different communities.  The differences are many and we now relate to one of them, as exprlessed in the kedushah pronounced by the congregation at the repetition of Shemoneh ‘Esreh.  Our Gemara mentions that the song of the earth is not heard from its mouth but from its “wing”, or corner, as we are told in Yeshayahu 24:16: From the corner of the earth we heard songs.”  Tosfos (s.v. Mikenaf) cite the responsa of the Geonim that Jews in Eretz Israel would say kedushah only on Shabos, in accordance with the verse: “Angels stand above Him, each with six wings”.  Each wing sings to Hashem on one of the six weekdays but on Shabos they stand before Him saying that they lack another wing with which to sing and He tells them He has one more wing: “From the wing of the earth”.  That is, the Jews on the earth say kedushah on Shabos.  Indeed, according to tractate Soferim 20:7, kedushah is not pronounced on a day lacking the musaf prayer and the commentary Nachalas Ya’akov (ibid) remarks that this statement corresponds with the aforementioned Tosfos, that those in Eretz Israel would say kedushah only on Shabos and on holidays, which are also sometimes called Shabos.  


A perusal of the writings of the Geonim reveals that Tosfos do not refer to the usual kedushah but to that pronounced in musaf, starting with Na’aritzach in the Ashkenazic tradition or Keser in the Sephardic (see Kisvei HaGeonim, p. 559).  The Babylonian Jews would say it in every prayer all week long but those in Eretz Israel said it only on Shabos and holidays, as practiced today.  Indeed, according to the sidur of Rav Amram Gaon, Keser is pronounced at shacharis every day, as then practiced in Bavel (see Nachal Eshkol on Sefer HaEshkol by the Raavad, Hilchos Tefilah Ukerias Shema’).


The weekday kedushah also shows a difference between Sephardic and Ashkenazic custom.  The Sephardic text reads “like the sweetness of the secret of the holy angels who thrice ascribe to You holiness” whereas the Ashkenazic text reads “we shall sanctify Your name in the world as it is sanctified in the heavens on high”.  According to the Rogatchover Gaon, the difference between the texts is significant: those who pronounce the Sephardic text sanctify Hashem just as the angels do – “like the sweetness of the secret of the holy angels” whereas those pronouncing the Ashkenazic text sanctify His name “in the world” as it is sanctified in the heavens.  In other words, they do not compare their sanctification of His name in the world exactly to how the angels sanctify it above.  The Rogatchover therefore explains that Tosfos’ aforementioned comment, that we sanctify Hashem only on Shabos, corresponds to the Ashkenazic text, which shows a significant difference between the kedushah said on weekdays and that pronounced on Shabos (Responsa Tzafenas Pa’neiach, II, 140).  On the other hand, those pronouncing the Sephardic text sanctify Hashem in full on weekdays as well as on Shabos.  (Still, the Sephardic text shows a difference in that on Shabos “the multitudes on High with your people Israel, below, together sanctify…” – aside from the obvious difference of the opening Keser – A crown they will give You).











From the Editor





Blessed Is He Who Created Us for His Honor


We cannot broach any topic without thanking Hashem for His great kindness in saving the learners of the Daf HaYomi session and their lecturer Rav Felman at the Great Synagogue on Allenby Street in Tel Aviv between Rosh HaShanah and Yom Kippur.  The terrorist attack occurred at the beginning of the afternoon shi’ur and reminded us of a similar miracle that happened at the Hebrew University a few months ago to other learners.  People began to ask how it could be and if it was true.  Miracles occurring within such a short period at Daf HaYomi sessions?  Indeed, our program encompasses the whole country and our lecturers visit synagogues, batei midrash, businesses, offices and conferences to disseminate Torah.  It is quite natural, therefore, that the sequence of miracles that wondrously accompany learners of Daf HaYomi correspond the course of events in Eretz Israel.


Any Yomtov naturally arouses memories from our parents’ or grandparents’ homes or from other meaningful places.  After Simchas Torah we received a number of interesting letters and phone calls from people who wanted to share their feelings. This week we have chosen a story sent to us by Rav Avraham M, who wishes to remain anonymous.  


Toward the end of the Second World War a Swedish diplomat by the name of Count Bernadotte exploited his connections with Himmler to rescue Jews from concentration camps and bring them to Stockholm.  The refugees included three sisters from a prominent Polish family and a brilliant young former yeshivah student who had succeeded greatly in his studies before the war.  Someone suggested a shidduch and one of the sisters married the young man, who subsequently ceased to observe mitzvos.  The tribulations he’d gone through during the war brought him to forsake his religion and left him very confused.  


“I was born in Denmark”, recounts Rav Avraham, “and during the war I escaped to Sweden.  From there we sailed for Eretz Israel but the British prevented our entry and incarcerated us in a camp in Cyprus.  It was there that I met the young couple from Sweden.  The woman was very disturbed because of her husband’s behavior but was unable to persuade him to change. Crushed and depressed, he continued to observe nothing and even stopped putting on tefillin.   


“On the morning of Simchas Torah a few people gathered at the cabin that served as a synagogue and drank lechayim in honor of the holiday.  Suddenly the young man passed by and someone offered him a small glass to toast lechayim.  One glass led to another and, getting more enthused, he poured himself a large glass and soon was thoroughly inebriated.


 “Do you know what a Jew does when he gets drunk?  He sings Adon ‘olam!  The young man then announced that he must address the congregation on a few important matters and, holding a bottle of brandy, stood atop a round table placed in the center of the room, surrounded by a merry audience.  Closing his eyes, he…started to expound words of Torah!


 “Ahh…” reminisces Rav Avraham with increasing emotion, “it was gevaldik, astounding, the way he showered us with pearls and diamonds.  He then lowered his voice and proceeded to deliver a mussar discourse.  Head uncovered, waving a bottle of brandy, the drunkard admonished us passionately, rebuking himself as well: ‘Do you know how a Jew should behave?  What our obligation is in this world?’  He wept bitter tears to his Creator and his whole body trembled as we, his audience, who had escaped the Hell of this world, wept with him with tears that purify the body and soul.


 ‘Ein Od Milvado!’ – ‘There is no one beside Him!’ - he suddenly thundered and collapsed, remaining there till dawn.


The next morning he began putting on tefillin.  He came back.”
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With the blessing of the Torah 


The Editor


 (Those wishing to publicize an interesting story or anecdote with an instructive message are invited to send their material to the Editorial Staff of Meoros HaDaf HaYomi, POB 471, Bnei Berak 55102, or by fax 03-5780243).
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Frida Pricha Aharonov z”l


Daughter of Mazal z”l
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dedicated by our friends
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R. Moshe Lichtenstein z”l
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R. Yizhar Lichtenstein


 & Family, Tel Aviv
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32a   Cases involving a death penalty are first deliberated from the side (i.e., by the least honored or experienced dayan).


Untoward Humility


The Gemara in Gittin 56a relates that the Caesar sent an animal to be sacrificed in the Temple and that Bar Kamtza caused it to bear a disqualifying defect.  The sages wondered whether they should sacrifice the animal to avoid dishonoring the Caesar or kill Bar Kamtza but changed their minds when opposed by Rabbi Zecharyah ben Avkulas.  Rabbi Yochanan said that “the humility of Rabbi Zecharyah ben Avkulas destroyed our house, burnt the Temple and exiled us from our land” as the Caesar was angered and attacked Yerushalayim.  


How did Rabbi Zecharyah ben Avkulas show humility?  The Vilna Gaon zt”l offers an explanation based on our sugya, that “cases involving a death penalty are first deliberated from the side” – i.e., by the least honored dayan of the Sanhedrin, as one mustn’t disagree with the leader of the Sanhedrin.  The sages did not agree with Rabbi Zecharyah ben Avkulas but could not oppose him, as he was the leader of the Sanhedrin.  Nonetheless, they could have expressed their opinion before he expressed his, but his humility caused him to sit at the side of the Sanhedrin, and express his opinion first, after which they could not argue with him…(Divrei Eliahu).





32b   Justice, justice pursue.


Truth Is the Foundation


 of All


Rabbi Bunim of Pshischa once said that the means used when pursuing justice must also be just, not false.  The Chiddushei HaRim says in his name that we do not find that the Torah warns us to keep far from prohibitions.  Our sages are the ones who instituted decrees to safeguard our behavior.  This does not pertain, though, to truth and falsification.  About lies the Torah says “Keep far from a lie” and about truth and justice we are told “Justice, justice pursue”.  Truth, justice and the avoidance of lies and falsification are the foundation of all (Sefas Emes).





32b   A laden camel takes precedence over an unladen one.


The Other Bus Takes Precedence


Reb Avraham, son of HaGaon Rav Yaakov Kaminetzky zt’l, was once driving his father on Coney Island Avenue in Brooklyn.  As they waited for the light to change the driver was readying to shoot forward ahead of a bus full of passengers waiting alongside, into the single lane ahead.  He was surprised, though, when his father told him, “The bus has more passengers and you must make way for it as our Talmud explicitly says that a laden camel takes precedence over an unladen one” (Rabbi ‘Akiva).





38a   Wine comes in, secrets go out (the numerical value of yayin – “wine” – is 70, equal to that of sod – “secret”).


Wine Comes In


The Vilna Gaon asserts that the above adage bears an important hidden meaning.  The Tanach mentions “the secret of Hashem” as belonging to only three: the G-d-fearing (yereiim), the honest (yesharim) and the prophets (neviim): “The secret of Hashem belongs to those who fear Him” (Tehillim 25:14); “…and with the honest is His secret” (Mishlei 3:32); and “He revealed His secret to His servants the prophets” (Amos 3:7)


When wine, yayin (yud, yud, nun), yereiim, yesharim and neviim: the G-d-fearing, the honest and the prophets, come in, the secret of Hashem is revealed. (Kol Eliahu).





38a   Adam was created on Friday .


For All His Creatures


Our Gemara says that Adam was created on Erev Shabos so that all his food would be immediately available for him.  In birkas hamazon we therefore say, “who prepares food for all His creatures that He created”: First He prepared food and then created man (Mevo She’arim, Beiur Levirkas HaMazon).
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