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	Parashat  Toldot                                                  4 Kislev 5767
       

	
	This week:


	
	•  One Integrated Father for Two Families - A Glimpse from the Parasha 
•  Chazzan Repeating Words- Ask the Rabbi
•  A Law to Force Chalitza- Part 1 - from the works of Rav Yisraeli zt”l
•  Penalty for Late Payment and Ribbit  - from the world of Jewish jurisprudence


	One Integrated Father for Two Families



We learn quite a bit but seemingly not enough about Avraham’s illustrious life through the various episodes he was involved in. In a couple of places the Torah makes a direct statement about his character and achievements. A famous pasuk in Parashat Vayeira states that he taught his descendants and household to “keep the way of Hashem to do charity and justice” (Bereishit 18:19). Another is in our parasha, Toldot, where Yitzchak was told that he would be blessed to become a great and blessed nation “because Avraham followed My voice, and he observed My observances, commandments, statutes, and teachings” (ibid. 26:5). Let us examine the difference between these two sets of praises of our first patriarch.

The former description of Avraham comes in the context of Hashem’s decision to allow Avraham to intercede on behalf of the people of S’dom. The latter is Hashem’s explanation of the merit through which the role of the Chosen Nation would be bestowed upon Avraham’s offspring. Indeed, Avraham had a dual role. He was the founder of a nation dedicated to the service of Hashem on the highest level. He was also an “av hamon goyim” (the father of a multitude of nations), who taught belief in G-d and basic morality to any nation or person who was willing to listen.

If one views the content of the praises he will see that each is appropriate for its context. It was Avraham the world leader who was allowed to intercede on behalf of S’dom. He had a legacy as a man who taught charity and justice so that his followers could follow the way of Hashem. These were two attributes that S’dom had not internalized, to speak mildly. Yet, Avraham was given the opportunity to try to convince Hashem that the situation was salvageable, which it was not. 

However, these attributes were not the basis for the nation that Avraham would found. The Chosen Nation would have to accept and fulfill a full regimen of strict observances (ibid.). Avraham led the way in this regard, as Chazal (Kiddushin 82a) learned from this pasuk that he observed all the Torah’s intricate laws before they were given. This accomplished two things. First, it gave Avraham merit, which made him deserve the nation. Second, it inculcated in his offspring a proclivity toward success in this demanding area, which came in good stead at Sinai and beyond.

We must remember that the two elements of Avraham’s legacy are incorporated in one person. The same person who followed his Maker by loving charity and justice was also disciplined enough to keep the myriad intricacies of halacha. Similarly, vice versa is true. In fact, we could point to the order of the occurrences in the Torah and apply the rule of “derech eretz kadma laTorah” (a proper approach toward people is a prerequisite to excellence in Torah). May the children of Avraham not settle for excellence in humanism or religiosity but strive for excellence in both and learn to incorporate them harmoniously as people and a nation.

Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's

rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.
      www.eretzhemdah.org
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Question: When I hear a chazzan repeating words to fit into tunes during tefilla, it upsets me. Am I correct to react that way?

Answer: The mishna (Berachot 33b) says that one who says “Modim modim” is silenced. The reason is that he appears to be addressing two deities, k’vayachol. R. Zeira (gemara, ad loc.) extends this halacha to Shema. The gemara asks from a baraita that calls repeating Shema meguneh (derogatory), implying that we do not go as far as to silence him. The gemara answers that it depends whether one repeated the statement as a whole or word by word. Rashi explains that to utter a coherent statement twice in succession may be taken as addressing two deities; repeating each word twice “only” appears like a mockery, which is a less serious affront. The Rif learns the opposite: repeating words looks like speaking to two deities and repeating sentences is generally “only” derogatory. The Shulchan Aruch (Orach Chayim 61:9) does not decide between the opinions, stating only that it is forbidden to repeat Shema in either form. Only if one feels that he had insufficient concentration is it proper to repeat a section (Mishna Berura ad loc.:22).

The problem of looking like addressing two deities does not apply to most passages of Kri’at Shema and tefilla (Beit Yosef, OC 61). Yet, many poskim write that the derogatory nature of unnecessarily repeating words exists throughout tefilla. The Maharam Shick (OC 31) objects on five grounds. The most serious one, which applies to parts of tefilla where one may not talk, is the matter of hefsek (extraneous interruptions). Rav M. Feinstein (Igrot Moshe, OC 22) while objecting to repeating words, says that is not always a hefsek. If one keeps the order of words intact, it is not a hefsek. His proof is from the fact that we allow one who did not concentrate when saying certain words to repeat them even though he was already yotzei. However, he reasons that if one repeats out of order, at least when meaning is lost, it is a hefsek which requires returning (see OC 104 regarding how far to return).

The Aruch Hashulchan (OC 338:8) uses his approach of finding justification for common practices that seem to contradict halacha when the people will not change their ways. He suggests that perhaps the problem of repeating words applies only in the places the gemara mentions. 

Some of the Maharam Shick’s objections are subjective, such as that it is a less effective way to present our thoughts and needs to Hashem. Chazzanim will claim that the inspiration gained by using moving tunes to reach the tefilla’s ultimate goals justifies some repetition. Skeptics will counter that similar gains can be made without it and apply the Shulchan Aruch’s (OC 53:11) complaints about certain chazzanim showing off their voices for the wrong reasons. Of course, no two cases are precisely the same.

After summarizing that a little repeating of words in a way that does not change meaning, while far from ideal, is vaguely justifiable, let us say as follows. In an ideal world, a congregation would not allow its chazzanim to repeat words. However, many congregations include dear Jews who may not be aware of or careful about every halachic intricacy. There, it may not be realistic or worthwhile to take issue with those who repeat. Likewise, in a congregation where people do not generally repeat but a guest or someone who “missed the hint” repeats words, it does not pay to hurt feelings over it. A rabbi may want to teach the halacha in a way that avoids hurting feelings. In general, we should criticize others very sparingly. This is especially true in our society, where people are used to freedom and react to criticism negatively ( at times with severe consequences). Only regarding a person or a setting (like a yeshiva) where people are willing to learn improved ways of performing mitzvot would we suggest correcting (privately) one who is unaware of these objections. Certainly, when nothing can be done about it, it is a shame to upset yourself.
Have a question?..... e-mail us at
info@eretzhemdah.org
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A Law to Force Chalitza – part I
(based on Amud Hay’mini, siman 20)

[The Israeli Knesset proposed a law in 5713 to make it a criminal offense, potentially resulting in imprisonment, to try to obtain money to agree to do chalitza for one’s sister-in-law. Note that according to Torah law, a brother has a right and mitzva to perform yibum and receive the deceased’s estate as inheritance. Chief Rabbi Herzog requested of the members of the Chief Rabbinate Council, including Rav Yisraeli, to express their opinions of the proposed law’s halachic implications. We will summarize Rav Herzog’s letter and Rav Yisraeli’s response on the matter.]

Rav Herzog’s Reaction to the Law: On one hand, the Chief Rabbinate instituted that no one may perform yibum without its special permission. On the other hand, since there are opinions that yibum is preferable to chalitza, forbidding it may improperly deprive a brother of rights to the estate. Therefore, an old takanah gives half the estate to the brother who does chalitza instead of forcing him to perform it (see Even Ha’ezer 165). The Aruch Hashulchan (ad loc.) reported compromises on the sum of money. According to the proposed law, even suggesting such a practice, which encourages chalitza, would be punishable by imprisonment. On the other hand, barring the ability to gain monetarily from chalitza takes away the brother’s incentive to try to make her an agunah. If he raised the issue of money and was put in jail but was offered clemency if he would perform chalitza, it should not be considered forcing him to do chalitza. Rather, it is offering him relief from an independent injunction as encouragement to do chalitza, which, in the parallel case of a get, is permitted.

Rav Yisraeli’s Response to Rav Herzog: The main point that affects the proposed law’s validity is whether or not it is fair, as we shall explain. If the law is unfair and the brother has the right to demand money for doing chalitza instead of yibum, then Rav Herzog’s comparison is difficult. How can one compare giving chalitza to get out of jail to receiving money to pay a penalty one owes anyway? After all, here, the brother is incarcerated because of his sister-in-law’s complaint regarding his reluctance to do chalitza. In such a case, if the duress the brother is in is improper, it should be considered a forced chalitza even if he suggested to do the chalitza to extricate himself. 

We can prove this premise from the Rashbetz (see the Beit Yosef, Even Ha’ezer 134) regarding the parallel case of a forced get. “If they forced him in a manner that violates halacha in a matter that is not directly related to the get and because of that pressure he divorces, it is possible that it is a forced get.” This is all the more so in our case, where the incarceration is quite directly related to the chalitza, that it is considered a forced chalitza. Since respected, classical takanot recognize the brother’s right to receive some payment, it seems that the law is unfair, which raises serious concerns about the resulting chalitza’s validity.

However, the takanot are based on the Rif and Rambam’s approach that the mitzva of yibum is preferred to that of chalitza. Therefore, when the deceased died childless, it is as if the Torah provided the surviving brother a wife and property, and if one wants to deprive him of them he deserves compensation. However, even according to these opinions, if for some reason the brother is unable to do yibum, the Rosh’s ruling that he can be forced to perform chalitza is correct. This is the case even if, for some external reason, the brother cannot do yibum. This approach is confirmed by the Rivash (cited in Darkei Moshe 165:3) that when the brother is already married and local law prevents him from taking a second wife, even the Rif and Rambam will allow beit din to force him to do chalitza. That is because he has the right to refuse chalitza only if there is a realistic alternative of yibum.
[We will continue next time.]
-3-

	

Toldot 



[image: image4.emf]
Penalty for Late Payment and Ribbit 
(based on Halacha Psuka, vol. 19 - A Condensation of Shurat Hadin VI, pp. 170-175) 

Case: The plaintiff (=pl) worked for the defendant (=def). Due to financial difficulties, def and his workers did not get paid for a certain time period. Pl demands compensation of 5-10% a week for late payments, as subscribed according to Israeli law.

Ruling: The Yerushalmi (BM 9:3) is understood as saying that one who withheld his friend’s property improperly does not have to pay financial compensation for the profits the owner could have made. However, the Rama (CM 292:7) says that if the one who gave the money demands that the withholder return it so that he can earn and he refuses, the watchman must pay the earnings from that time on. The Shach (ad loc.:15) argues based on the aforementioned Yerushalmi. The Netivot Hamishpat (ad loc.:13) explains that the Rama refers to a case where the watchman profited from the funds and the owner can demonstrate that he too would have been able do so. Then the former has to pay for using his friend’s property based on the rule of ze neheneh v’ze chaser (one gains and the other loses). It is apparently sufficient that the watchman could have gained money from the usage and not that he actually did. 

The Chazon Ish (BK 22:3) says that one can extract money based on the Rama’s ruling despite the Shach’s objection. The Chatam Sofer (Shut CM 178) rules that during the time he withheld the money, the one who used it has to pay half the earnings based on the rules of garmi (semi-direct damages). However, in our case, where def did not have access to or benefit from the money withheld from pl, he need not pay. Since the withholding was unintentional, garmi do not apply.

The Shvut Yaakov (CM 64) says that if one delays returning a loan and agrees to pay extra due to his earnings in the meantime, the additional money is forbidden ribbit. The S’ma (61:65) seems to argue. The Shach (ad loc.:81) distinguishes between money received as a loan, where it is forbidden, and money received to be watched. Regarding one who withholds a worker’s pay, the Beit Yosef (YD 160) and Shach (YD 166:8) say that there is an element of ribbit when paying for the delay. Even if the payment for delay is classified as a penalty, not a payment for use, there is still ribbit, as the Shulchan Aruch (YD 177:14) says that penalties that increase with time are forbidden.

Sefer Chasidim (598) says that one who steals should return the object along with the owner’s projected potential gains in the interim. Therefore, there is room to have def pay, by means of compromise, for that which he has a moral obligation to make up to pl.  However, here def could not be held morally responsible for that which was beyond his control. Furthermore, it would not justify the high level of payment subscribed by the law. One cannot apply the concept that a law creates a society practice in this case because that cannot uproot the laws of ribbit.

Do you want to sign your contract according to Halacha?
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beitdin@eretzhemdah.org
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